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THE LEGAL PROFESSION IN ENGLAND—ITS HIS- 
TORY, ITS MEMBERS, AND THEIR STATUS. 


In the early days of England the knowledge of her laws as well 
as the administration of them was chiefly confined to the clergy, the 
only persons, indeed, possessed of learning in those uncouth times, 
the unsettled state of the kingdom compelling the nobility and 
upper classes to turn themselves to the pursuit of arms rather 
than to the more peaceful one of literature; and it was no 
doubt due to this fact that controversies were so frequently de- 
termined, in civil cases by combat, and in criminal ones by fire 
and water ordeal. 

The theological system of the earlier ages afforded the clergy 
an extensive field for speculative reasoning, and consequently for 
difference of opinion. Arranged in different sects, they disputed 
eagerly with one another, and in proportion to their zeal in mak- 
ing proselytes, acquired a degree of acuteness in defending their 
several tenets. Their learning and abilities, together with the 
gross ignorance and superstition of the people, combined to in- 
vest them with great influence and authority, and conferred on 
them extensive jurisdiction both in ecclesiastical and secular mat- 
ters. We accordingly find that most of the judges of the King’s 
Court, as well as those itinerant, were, at least until the time of 
Henry III., supplied from the clergy. In this king’s reign 
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tics from practicing as lawyers ;' but notwithstanding the pro- 
hibition, their affection for ** litigious terms’’ and ‘ fat fees”’ 
had entered too deeply into their souls to be easily given up, and 
we find them despising and evading ecclesiastical censure, and 
even having recourse to artifice the better to enable them to 
carry on their practice without fear of detection. 

Prior to the Norman conquest the common law of the land was 
taught in the monasteries, universities and in the families of the 
nobility; but as it consisted of a collection of maxims and cus- 
toms handed down by tradition, use, and experience, and more- 
over was not committed to writing, it can be easily understood 
that it was not relished by the foreign clergy, who came to En- 
gland during the reigns of the Conqueror and his two sons, and 
who were strangers alike to our constitution and to our language. 
Their influence was therefore exercised in introducing the rules 
and principles of the Roman jurisprudence which prevailed on 
the continent. The mild and rational system of laws which had 
long continued in England did not tend to favor this change 
among the laity, and although the monkish clergy zealously re- 
ceived it, yet the former, more interested in preserving old cor- 
stitutions, clung to the common law. The fact that the laity 
jealously endeavored to prevent the introduction of the civil-law 
process into the courts of justice did not succeed in preventing 
the clergy from reading and teaching it in the monasteries, 
schools, and universities, with the result that the nation became 
divided into two parties, the clergy who cultivated the civil and 
canon law,and the laity who adhered to the common or muni- 
cipal law. 

With the edict of Henry III., already mentioned, the com- 
mon law once more came to the fore, the study and practice of 
the law passing into the hands of laymen; they, however, were 
inferior to the clergy in literary attainments, and had not at that 
time the same opportunity of cultivating the study of the common 
law as formerly, it being no longer taught in any part of the 
kingdom, notwithstanding the firm attempts of the laity to main- 


1 The office of Chancellor was never- VIII.’s reign, Sir Thomas Moore being 
theless held by the clergy until Henry the first lay chancellor. 
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tain it; and it would doubtlessly have declined, and by degrees 
have been entirely superseded by the civil law, had it not 
been for the settlement at Westminster of the principal 
courts of common law, which was begun in the reign of 
King John and completed in that of Edward I. This had the 
effect of collecting at this particular spot the whole body of com- 
mon lawyers, who previously were scattered throughont the 
kingdom. Excluded as the common lawyers were, from the 
Universities of Oxford and Cambridge, it was not surprising, 
seeing they were so collected together, that they should form 
themselves into a collegiate body for the study of the com- 
mon law; this they did, and by the gradual purchase of houses 
situate between the cities of Westminster and London, formed 
a university of their own known as the Inns of Court and 
Chancery. 

Henry III. seems to have taken these inns under his especial 
protection ; for in the twenty-eighth year of his reign we find 
him prohibiting the study of the law in any other place than the 
Inns of Court. The members of each inn were by this king 
formed into a kind of corporation with an established set of rules 
for their government; and in course of time, as these corpora- 
tions began to feel their own importance, they took to themselves 
the right to bestow upon students of certain standing degrees 
equivalent to those of Doctor and Bachelor in the universities. 
Of the Inns of Court thus formed there were and still are four, 
known respectively as Lincoln’s Inn, the Inner Temple, the 
Middle Temple, and Gray’s Inn: and appendant to them were the 
Inns of Chancery, of which there were eight, though they are 
stated to have originally numbered ten. It was, however, the 
Inns of Court alone which had the power of admitting the student 
to the degree, the Inns of Chancery being merely appropriated 
to the reception of the clerks in chancery, and serving also as a 
sort of preparatory school for the younger law seadente, who 
were generally entered at one of the Inns of Chancery prior to 
their being admitted to one or other of the Inns of Court. But 
the former have practically long since ceased to exist, and now 
no one is entered in the Inns of Chancery with the intention 
of being called to the bar; for admission to them would in no 
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way contribute to that purpose, as no allowance would be made 
for it in the Inns of Court. 

The course of education originally pursued at the Inns of 
Court does not seem to have been solely confined to the study 
of law; for Fortescue tells us that the student further learnt to 
dance, sing, play, and even study divinity, *‘ using such exer- 
cises as they did who were brought up in the King’s Court.” 
Shakespeare, in his play of Henry VI., makes Justice Shallow 
boast of being a student of Clement’s Inn, one of the Inns of 
Chancery by the way, as proof that he was a young man of 
fashion ; for in those days the study of the law was held in high 
esteem, and the Inns of Court were only accessible to men of 
rank and means. In course of time these institutions ceased to 
hold the position of seminaries for the education of the nobility and 
wealthier classes, and reverted to the object for which they were 
originally instituted, viz.: of imparting legal instruction. But 
even this subsequently fell into desuetude, and for very many 
years not the slightest attempt at legal tuition was made at the 
Inns of Court, nor were means adopted of testing the knowledge 
or proficiency of the student prior to his call to the bar; and 
provided that he kept a certain number of terms by eating a 
certain number of dinners at his inn, his ultimate appearance as 
a legal luminary was insured; the prevailing idea apparently 
being that the best method of imparting legal knowledge was 
through the stomach of the student, the cook possibly being the 
most important professor of which the inns could then boast. 
This state of things was continued, without any attempt to alter 
it, down to as late a date as the year 1852; when, by the regu- 
lations of the Inns of Court which were issued in that year, the 
first pretense was made of requiring from the student some 
legal knowledge, it being then provided that no student should 
be eligible to be called to the bar who should not have attended 
during one whole year the lectures of two of the readers, or 
have satisfactorily passed a public examination. This rigorous 
state of affairs continued until the year 1869, when fresh regu- 
lations were issued by the inns, making it incumbent upon the 
aspirant to legal distinction to attend during one whole year the 
lectures and private classes of two of the readers, or to be a 
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pupil during one year in the chambers of some barrister, certi- 
fied special pleader, conveyancer, or draughtsman in equity, or 
pass a satisfactory examination. It will be at once seen that 
despite these reforms the favored custom of acquiring knowl- 
edge by gastronomic means still prevailed. For what did the 
student do? Did he pass a satisfactory examination? No, 
nothing of the sort; in many cases he met the regulations by 
nominally entering the chambers of a barrister for the prescribed 
period of one year, and at the end of keeping his terms at his 
inn, by eating his dinners, he was entitled to be called, as a 
matter of course. 

In the year 1872, the Inns of Court woke up, or were forced 
on to the fact by the example set them years before by the other 
branch of the legal profession, solicitors, that it would perhaps 
be as well to subject the student to a somewhat more stringent 
course of study than that hitherto followed, and moreover to 
test his knowledge by compulsory examination prior to his 
call. The result of this was that in the year last mentioned, 
the Inns of Court issued a consolidated set of regulations rela- 
tive to the admission of students to the inns, their mode of 
keeping terms, their education and examination, and their call 
to the bar ; and it is by these regulations that calls to the bar are 
now governed. By them the education and examination of the 
bar student is intrusted to a council called the Council of Legal 
Education, composed of twenty benchers, five of whom are nomi- 
nated from each of the four Inns of Court. A permanent 
committee of eight is appointed by the council, called the 
Committee of Education and Examination and this committee, 
subject to the control of the council, superintend and direct the 
education and examination of the students. Means are provided 
by the council for educating the students in the general princi- 
ples of law, as well as in the law as practically administered in 
this country. The mode adopted of imparting this instruction is 
by lectures, but the attendance of students at such lectures is 
not compulsory. 

The person desirous of being admitted as a student at 
any of the Inns of Court, must now, prior to such admission, give 
satisfactory evidence that he is sufficiently educated to justify 
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his admission by passing an examination in the English and 
Latin languages, and in English history, unless he can pro- 
duce a festamur or certificate of having passed one of the pub- 
lic examinations held at any of the universities within the British 
dominions. This preliminary examination, however, is not con- 
ducted by the Committee of Education and Examination, but is 
intrusted by the council to a joint board appointed by the four 
Inns of Court. Upon passing the preliminary or some equiva- 
lent examination, and signing a form of application wherein the 
applicant states his desire to be admitted as a student of the 
particular inn which he has selected, and moreover declares that 
he is not an attorney at law, or solicitor, nor employed in any of 
the prohibited capacities set forth in the form of application for 
admission, he will be admitted as a student of the inn he has 
chosen, subject to his admission being recommended by two prac- 
ticing barristers, and approved by the treasurer, or one of the 
benchers of the inn to which he has applied. 

It might possibly be supposed by the ordinary mind that with 
the introduction of examinations, and the attempt to impart legal 
instruction adopted by the Inns of Court, the necessity of 
keeping terms by the old custom of eating dinners would have 
been abolished ; but such was not the case, and he who desires 
to be called to the bar must still keep his twelve terms by dining 
in the hall of his inn six nights at least in every term. Should 
the student be a member of one of the universities in the United 
Kingdom, then it is only necessary for him to dine three nights 
in each term instead of six. To count as having dined in inn, 
the student must be present at grace before dinner, during the 
whole of dinner and until the concluding grace has been said. 
The student having to keep twelve terms prior to his call, and as 
in each year there are four law terms, it is seen that a barrister’s 
legal education extends over a period of three years or there- 
abouts; but although it is requisite that the student should keep 
twelve terms prior to his call, it is not essential that he should 
keep them consecutively, so long asthe number is kept. So also 
with the dinners, which may be eaten according to the conven- 


ience of the student, as long as the required number are consumed 
during each term. 
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The Council of Legal Education requires each student, prior to 
his receiving a certificate of fitness for call to the bar, to pass a 
satisfactory examination in Roman law, the law of real and per- 
sonal property, and in common law and equity ; and no student is 
permitted to pass this examination until he has kept nine terms 
at his inn, with the exception that students admitted after the 
31st of December, 1872, have the option of passing the examina- 
tion in Roman law after keeping four terms. Having duly 
kept all his terms, passed the required examinations, attained the 
age of twenty-one years, and last but not least in the eyes of the 
treasurer, paid all his fees, the student is eligible to be called. 
If, however, he be a member of Lincoln’s Inn, there is beyond 
the foregoing essentials another obligation imposed, and that is 
the introduction of the student by the steward of the inn, to the 
bar at their table after dinner on one evening of the term before 
call, and also on one previous evening in two distinct terms 
before the lastterm. Three separate introductions are therefore 
necessary, and in addition, before the first and between the sec- 
ond and third introductions, the student must sign a declaration 
stating that he is not in ¢rade, and also obtain from a barrister a 
certificate similar in effect to the declaration signed upon admis- 
sion as a student. The declaration and certificate are laid on 
the bar table during the term in which the student is to be intro- 
duced, and in case of any objection being made to his call, the 
same is intimated by the destruction of his papers, or by some 
other intimation equally delicate. This custom of introduction, 
however, does not prevail in any other of the inns beyond Lin- 
coln’s Inn. As the Inns of Court are voluntary bodies, submit- 
ting to certain rules made by themselves for their internal 
management, and not subject to the ordinance of any foreign 
jurisdiction, the benchers are invested with a discretionary power 
respecting the admission of members into their respective bodies 
which can not be questioned. Accordingly, no student can de- 
mand of right to be called to the bar, and the benchers may reject 
any application for admission without even assigning a reason’ 
for so doing ; but should this be done, the student can appeal to 
the judges, who are visitors of the Inns; but, unless for very 
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serious reasons, the benchers, as a fact, never decline to perform 
what, after all, is nothing but a formal act. 

During each term a day is fixed by the benchers as “Call 
Day,’’ and on the evening of that day the student, provided he is 
eligible and has previously given the steward or treasurer of his 
inn the necessary notice of his intention to be called, and is 
duly proposed for call by one of the benchers of the inn to 
which he belongs, may complete the final act of his education. 
At Lincoln’s Inn another slight difference prevails in connection 
with the student’s call, in the fact that instead of giving notice, 
as at the other inns, he presents a ‘‘ Petition of Call.’’ 

From the outline given of the course of education pursued by 
the bar student, it is apparent that the strain imposed upon his 
intellectual capacity during his course of three years’ study is 
not of the severest; and it may even possibly be thought that a 
higher and more searching test of his capabilities might be in- 
flicted without any great hardship to the student, or loss to the 
public who may require the assistance of his forensic abilities. 
It is seen from the course of study prescribed by the Council of 
Legal Education that the student’s opportunities of acquiring a 
practical acquaintance with his profession are the most meager. 
It is true that during the term of three years at his inn a student 
occasionally enters the chambers of a practicing barrister; but 
what is the instruction there afforded him? Simply the oppor- 
tunity of reading the papers intrusted to the barrister by his 
clients for his opinion, and the opinions, pleadings, and other 
documents which he may draw in connection with the same. 
But it must be borne in mind that to acquire his qualification it 
is in no way incumbent upon the student even to court this slight 
opportunity of gaining a practical insight into the working of 
his profession ; for it is quite possible for the student who de- 
votes himself simply to studying the legal text-books to pass the 
examination imposed upon him and to be called, without his 
possessing one grain of practical experience. It certainly occurs 
to us that in place of the student’s knowledge of law being 
allowed virtually to rest upon a theoretical basis, it would be an 
advantage to him if two years out of his three of study were 
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spent in the office of a solicitor; a step which, beyond tending to 
increase his knowledge of the world, enlarge his ideas, and ac 
custom him to habits of business, would afford him the oppor- 
tunity of practically ascertaining for himself the mode in which 
legal business is carried on, the offices through which an action 
‘passes, and its various details from writ to verdict. This would 
be of infinite service to the barrister in his after career ; and, as 
some justification for our theory, it may be noted that some of 
our most eminent judges and leading counsel commenced life 
as solicitors or in a solicitor’s office, subsequently relinquishing 
the junior branch of the profession to proceed to the other. But 
such a course as we suggest would be unpalatable to the benchers 
and moving spirits of the Inns of Court, who seek to render as 
wide as possible the gap existing between the two branches of 
the profession. 

Although legal practitioners may primarily be divided into 
barristers and solicitors, the former are again divided amongst 
themselves with reference to the degree of precedence and pre- 
audience. The general name ‘‘ counsel ’’ in the practice of the 
courts is common to all barristers, whether they are at or within 
the bar; but a barrister simply is a junior counsel, and one who 
pleads from outside, or beyond the bar, from which fact is de- 
rived the term of ‘‘ outer ”’ or ‘‘ utter’ barrister; and further to 
distinguish them from Queen’s counsel and serjeants-at-law, 
utter barristers wear a stuff or bombazine gown and short horse 
hair wig, in place of the silk gown and full bottom wig which is 
worn on certain occasions by the former. Queen’s counsel are 
appointed by the Lord Chancellor from among the members of 
the junior bar of ten years’ standing; in court they sit within 
the bar immediately in front of the utter barristers, to whom 
they act as ‘*leaders’’ in any case in which both are engaged. 
Queen’s counsel in the Chancery Division usually confine them- 
selves to practicing in one court before a particular judge, and 
but rarely practice before any other; but in the courts of the 
Queen’s Bench Division this custom is not adopted. From the 
term Queen’s counsel it is not unfrequently imagined that there 
is some pecuniary benefit attaching to the office ; but this is not 
so, except in the case of the attorney-general and of the solicitor- 
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general, who are allowed an annual income from the Crown. The 
advantages really attaching to the title of Queen’s counsel are sim- 
ply aright of pre-audience over other counsel and the not unim- 
portant item of receipt of double fees. They are, however, unable 
to plead against the Crown, for instance, defend a prisoner, with- 
out license from the Crown being first obtained for the purpose. 
Serjeants-at-law, or of, the coif, are also within the bar, although 
Queen’s counsel take precedence of them. Many of the former, 
nevertheless, obtained patents of precedence which made them 
in effect, though not in title, Queen’s counsel as well as serjeants. 
The exclusive right of audience in the Court of Common Pleas 
once belonged to serjeants-at-law, and formerly all judges of the 
common-law courts, if not already such, were bound to become 
serjeants upon their elevation to the bench; this is now unnec- 
essary, and the degree of serjeant-at-law is, moreover, so far as 
new creations are concerned, a thing of the past; for in the year 
1880 the Society of Serjeants Inn was dissolved, and no serjeants 
since that date have been called within the bar. Standing at the 
head, and having alike precedence and pre-audience of all the 
bar, Queen’s counsel, and serjeants-at-law included, are the attor- 
ney-general and the solicitor-general, who, by the way, are not, as 
might be imagined from their titles, selected from solicitors, but 
from the bar. The duty of the attorney-general and the solicitor- 
general is to act for the Crown in all matters affecting it or the 
people; and in addition to their receiving a salary from the 
Crown, they are permitted to take private business. They gen- 
erally occupy seats in Parliament, though this is not an absolute 
necessity in connection with their offices. 

There are two other descriptions of lawyers that may be 
mentioned in connection with the bar, special pleaders and 
conveyancers. The course of study necessary for obtaining 
these qualifications is identical with that of the ordinary bar 
student, with the exception that it stops short of the call, 
and in lieu of the latter the student receives from the benchers 
a certificate to practice under the bar. Both special pleaders 
and conveyancers are now very limited in number, and are fast 
becoming an extinct class of lawyers; for since the Judicature 
Acts and the simplification of pleadings, the special pleader’s 
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vocation has really gone: and so too with the conveyancers, 
whose ground is now traversed in every respect by solicitors. 

At this point we must turn from the consideration of the legal 
profession, so far as concerns the bar, to the other branch of it 
as represented by solicitors. While the members of the bar are 
solely amenable to the benchers of their respective inns, solicit- 
ors, who are officers of the court, are subject to the control of 
the judges. The examination of students and their admission 
and enrollment as solicitors are moreover regulated by statute, 
and no person is permitted to act as a solicitor who is not 
admitted and enrolled and otherwise qualified according to the 
provisions of the Solicitor’s Acts. 

The course of education pursued by the student seeking 
admission as a solicitor of the Supreme Court, is markedly differ- 
ent from that pursued by the bar student, for it partakes of a 
practical acquaintance with the application of the law, combined 
with a theoretical knowledge ; and the acquisition of this knowl- 
edge is moreover not incumbered with the festive character con- 
nected with the mode laid down by the consolidated regulations 
of the Inns of Court with regard to the keeping of terms. 

The admission of solicitors is practically regulated by the 
Incorporated Law Society of the United Kingdom, to the council 
of which institution is intrusted the duty of examining the 
student prior to his admission. The tardiness exhibited by the 
Inns of Court in the way of instituting compulsory examination 
was not shown by the Law Society with regard to the students 
coming under its control, and for many years before the bar 
student ceased to acquire legal knowledge by the sole process of 
eating his way to it, an endeavor was made to test the legal 
knowledge of the student or articled clerk, who sought admission 
as a solicitor or attorney at law. As far back as the year 1833 
lectures were instituted by the Law Society for imparting to the 
‘ student instruction in the practice of his profession ; and,in the 
year 1836 a compulsory examination was introduced with the 
view of testing the student’s knowledge, which he was bound 
to satisfactorily pass before he obtained his qualification. It is 
true it was but a single examination and possibly not of the most 
searching character ; but it was, nevertheless, a step in the right 
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direction, and showed a desire on the part of the Law Society, 
and the profession of solicitors, not to admit a possibly profes- 
sionally ignorant man into what is presumably a learned pro- 
fession. The examination then founded was the germ from 
which the present system of examinations originated ; and praise 
must certainly be accorded to the Law Society in founding an 
educational test, which the senior branch of the profession did 
not consider it necessary to adopt until nearly thirty years 
afterwards. 

Beyond the important duties fulfilled by the council of the 
Law Society as an examining body, it also combines that ofa teach- 
ing one; for not only are lectures on. conveyancing, equity, and 
common law delivered, but classes are also conducted by the 
lecturers for the student’s benefit, and proceed concurrently with 
the lectures,— examinations from time to time being held to test 
his progress under instruction. The utility of these lectures 
and classes can not be denied; but it must undoubtedly be 
admitted that the true insight into his profession is gained by 
the student during his term of clerkship, which, as it will subse- 
quently be seen, must be undergone by all students seeking to 
enter the ranks of solicitors. While in the office of the solicitor 
to whom he is attached he is afforded a practical acquaintance 
with all the varied details incidental to the work transacted in 
the office of a practicing solicitor, an advantage which to our 
minds can never be gained from perusal of text-books alone, 
however close and diligent a reader the student may be. Not 
that it must be supposed for a moment that we wish to dispar- 
age the practice of close reading, for it is all important, and as 
Bacon says ‘‘maketh a full man;”’ but, having read and 
become the full man, the student should then have the facility 
for applying and testing the fullness of the knowledge he has 
acquired ; and this, if he be diligent, he has ample opportunity of 
doing in a solicitor’s office,— an opportunity which, we think, as- 
already stated, could not fail to be otherwise than advantageous 
if offered equally to the bar student as to the articled clerk. 

To entitle a person to be now admitted as a solicitor, it is 
requisite that he should, by a contract in writing, be articled, or, 
to use amore homely term, ‘‘ apprenticed ’’ as a clerk to some prac- 
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ticing solicitor for a period of five years. By the tenth section of 
23 and 24 Victoria, cap. 127, no person bound by articles of 
clerkship is permitted, during the term of service, to hold any 
office or engage in any employment, other than the employment 
of clerk to the solicitor to whom he is articled ; and this restric- 
tion is most stringently and jealously enforced,’ as is evidenced 
by the fact that every person, before being admitted a solicitor, 
has to swear on oath that he has not held any appointment con- 
trary to this section of the act. 

If the student be a graduate of any university in the United 
Kingdom, his term of clerkship is reduced to a period of three 
years ; and in certain other cases the term of service may be re- 
duced to a period of four years, where a student, although not 
a graduate, has, nevertheless, passed certain examinations in 
arts at one or other of the universities in the United Kingdom ; 
but should the student have neither graduated nor passed such 
other examination as the statute provides, his term of service must 
be five years, although in certain exceptional cases the judges 
have the power to make a reduction in the term of service, even 
though the articled clerk does not come within the exceptions 
before mentioned. 

Before any person can be articled, unless he be a graduate, or 
has passed one of the stipulated examinations in arts at one or 
other of the universities in the United Kingdom, he must pass a 
preliminary examination in general knowledge, as proof of being 
sufficiently educated. The subjects of this examination, which is 
rather more extensive than that inflicted on the intending bar 
student, are English, writing from dictation, writing an English 
essay, arithmetic, geography, the history of England, Latin, 
and any two languages which the student may select out of the 
following, viz.: Ancient Greek, French, German, Spanish, and 
Italian. The practical value of the last two is questionable, but 
the examiners in their wisdom have doubtlessly some deep rea- 
son for setting them. Having passed the preliminary, or some 
other equivalent examination, and been duly articled, the clerk 


1 See Ex parte Peppercorn, 14 L. T. (nN. 8.) 252; Ex parte Greville, L. J. Rep. 
C. P. 58. 
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is required, within six months next succeeding the day on which 
he completes his half term of service under his articles, to pre- 
sent himself at an examination known as the intermediate, when he 
is examined upon the law relating to real and personal property, 
equity, and common law. This examination being satisfactorily 
passed, the student can, at the expiration of his articles, present 
himself for final examination, the subjects of which comprise the 
matters usually determined or administered in the Chancery 
Division of the High Court of Justice,— matters usually dealt with 
in the Queen’s Bench Division of the High Court, the principles 
of the law of real and personal property, and the practice of con- 
veyancing, the law and practice of bankruptcy, criminal law, and 
the practice before justices of the peace, the law and practice of 
the Probate, Divorce and Admiralty Division of the High Court, 
and ecclesiastical law and practice. The passing of this exami- 
nation and the completion of service under articles, do not in 
themselves entitle the student to practice as a solicitor ; they are 
simply means to that end and evidence of fitness ; and to enable 
him to take any step in the exercise of his profession as a solic- 
itor, he must previously be admitted upon the roll of the Supreme 
Court. To effect this the student must, at least six weeks prior 
to the first day of the month in which he proposes to be admitted, 
give notice in writing to the officers appointed for the purpose 
of his intention to apply for admission. This notice is 
screened in the hall of the Law Society and in the courts, so as 
to afford an opportunity for objections to his admission being 
taken by any person on the ground of the candidate not being a 
fit and proper person to be admitted. The admission of the 
student is but a formal matter, and may take place either before 
the Master of the Rolls in open court, or at such other place as 
he may appoint, and consists in the student swearing on oath to 
conduct himself faithfully and well and as a solicitor should do. 
This done and the roll of the Supreme Court subscribed, the solic- 
itor is qualified to practice his profession, subject to his taking 
out an annual certificate to practice, and paying the necessary 
duty thereon, amounting after the first three years of his admis- 
sion to an annual sum, if practicing in London, of £9. This 
certificate is an all-important matter to the solicitor, for in the 


W 
1 
C 
le 
0 
il 
a 
t 
a 
\ 
t 
i 
( 


THE LEGAL PROFESSION 


IN ENGLAND. 691 


event of his practicing without it he is unable to recover any fees 
which may be due to him from his clients for work done. 

Previous to the coming into operation of the Judicature Act of 
1873, it was customary for a solicitor to be admitted in both the 
Court of Chancery and the Court of Queen’s Bench ; in the former 
court before the Master of the Rolls as a_ solicitor, and in the 
latter before the Lord Chief Justice of England, as an attorney 
at law. By the eighty-seventh section of the above act the title 
of attorney at law was abolished, and the one general title of 
solicitor of the Supreme Court applied to all practitioners belong- 
ing to the junior branch of the profession, the one admission as 
a solicitor before the Master of the Rolls alone being rendered 
necessary. 

It is seen that the course of study for, and the means by which 
the respective qualifications of barrister and solicitor are obtained, 
are separate and distinct; and this distinction, which commences 
with studentship, is continued throughout the subsequent career 
of the members of both branches of the profession. Wherein 
the necessity for this hard and fast line of separation exists, — 
and the reason for employing two lawyers to do work which 
apparently could, to all intents and purposes, be transacted by 
either, has exercised and still exercises not only the mind of the 
public, but also the minds of many members of both branches 
of the profession. That the separation was always as great as it 
is now, clearly was not thecase ; for we find that, by the rules of 
Court of Michaelmas term, 1654, a rule was made to compel 
attorneys to become members of an Inn of Court or Chancery ; 
that in Trinity term, 1677, and Michaelmas term, 1684, the Court 
of Common Pleas ordered the attorneys of that court to be ad- 
mitted to some Inn of Court or Chancery ; and that in Michaelmas 
term, 1704, a rule on the subject was made by the Courts of 
King’s Bench, Common Pleas and Exchequer, by which it was 
ordered that all attorneys of those courts, not already admitted 
into one of the Inns of Court or Chancery, should procure them- 
selves to be so admitted. At the present time the mere fact of 
the candidate for admission to an Inn of Court being a solicitor, 
or a clerk to a solicitor, is an absolute bar to his admission ; and 
should a solicitor desire to proceed to the bar, it is requisite that 
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he should voluntarily get himself struck off the rolls, enter asa 
student at one of the Inns of Court, and keep twelve terms just 
the same as any ordinary candidate who is in no way connected 
with the legal profession; but should the student have been in 
practice as a solicitor for the period of five years prior to his 
admission at an Inn of Court, he may in such case be called after 
keeping four terms only; but in any event the student must 
before his call pass the bar examination, with the exception of 
the preliminary, which is waived provided he passed the prelim- 
inary examination required to be passed previous to entering 
into articles of clerkship. Notwithstanding there are these 
obstacles in the way of a solicitor passing to the bar, it must not 
be imagined that inversely there is no obstacle to a barrister be- 
coming a solicitor ; for by 23 and 24 Victoria, cap. 127, sect. 3, 
every person who is a member of the bar and is desirous of be- 
coming a solicitor, must first of all be disbarred voluntarily, and 
then bound by contract in writing to serve as clerk for three years 
to a practicing solicitor ; he must also pass the intermediate and 
final examinations and be admitted and sworn in, in the usual 
course. But should the candidate who seeks admission as a solic- 
itor be apracticing barrister of not less than five years’ standing, it 
is not necessary for him to be articled, and the intermediate exam- 
ination is dispensed with, though not the final, which must be passed 
in all cases; and he can at once proceed, after passing the latter 
examination, to be admitted upon the roll as a solicitor, provided 
that he has previously obtained, from two benchers of the inn to 
which he belonged, a certificate that he is a fit and proper person 
to be so admitted. This division of the two branches of the 
profession and the obstacles placed in the way of the free pas- 
sage from one to the other, must certainly strike an outside 
person as strange, to say the least ; but so it is, and to what is it 
due? Simply to inter-professional jealousies which, beyond being 
absurd, are to our mind opposed to public interest. 

We will now consider the duties of these dissevered members 
of one profession and see wherein their labors differ; but in 
the first place we will note the not unimportant point of their 
mode of remuneration. That we should take this point first, the 
candid but erroneous lay mind would possibly say is to be 
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expected, for first and foremost in a lawyer’s thoughts are fees ! 
But this is of course fallacious, and if the lay mind doubt it, at 
least so far as the bar is, or was originally, concerned let the 
skeptic observe the puckered material between the shoulders of 
the junior barrister’s gown, and there he will see what time has 
left of the purse into which the successful litigant unobtrusively 
dropped his pecuniary tribute of appreciation for services ren- 
dered ; for in the old days the feelings of the barrister were far 
too fine to seek payment openly for his services, and he was con- 
tent to accept whatever fortune thus considerately sent him in 
the way of a modest honorarium. In our days the barrister has 
overcome his scruples with regard to receipt of payment, and is 
now content to accept as large a fee as possible without any 
more indirect intervention than that of his clerk ; but notwith- 
standing the antiquated mode of payment mentioned above has 
disappeared, the view that a barrister’s fee is only an honorarium 
and not money earned to which he has a legal right, still con- 
tinues; for even to this time a barrister can not sue for or 
recover the fees to which he may be entitled. But as a set-off 
to this he is not responsible to his client for any mistakes or 
laches he may commit, however serious. He may take his fees, 
not that he ever does, (?) and then not be present when he is 
wanted, and there is no remedy. Should a solicitor make the 
mistakes and omissions which it is possible for a barrister to 
make with impunity, the case is different, and he will at once 
bring about his ears a hornet’s nest in the shape of an action 
for damages, if not something worse. But this is only as it 
should be; for the non-fee recovering, irresponsible position 
of the bar is an absurdity. If a man’s services are valuable 
to any one, then those services should be rewarded to their utmost 
value, und the fees so earned should be recoverable the same as 
any other debt, and accompanying this advantage should be 
responsibility to the client, on the part of the barrister, for neg- 
lect or other laches committed in the exercise of his profession. 
A solicitor is responsible to his client for negligence, and he can 
sue for and recover his fees; and in practice neither of these 
facts is found to work otherwise than beneficially to the client as 
well as to the solicitor. 
VOL. XIX 46 
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In the way of remuneration a barrister may not accept less than 
a certain sum for a fee, but after having made a name he really 
charges and obtains what he likes. This, however, does not apply 
to the ordinary run of the junior bar, whose fees are neither 
very large nor perhaps very frequent, at all events in the early 
period of the career of its members ; for until a man has become 
known, or unless he has a large circle of friends among solicitors 
to help him forward, he must be content to accept what fortune 
sends him. With a solicitor the case is different, for he is not 
restricted as tothe amount of the fee he shall accept ; and though 
there is a regulated scale for his remuneration, it is not essential 
that he should be absolutely bound ‘by it, and he may bargain 
or contract with his client in writing respecting the amount and 
manner of payment he is to receive in respect of any business 
done by him, and the sum so to be paid may be either in excess 
or less than the rate at which he would otherwise be entitled to 
be remunerated. Butall such agreements are subject, the same as 
any ordinary bill of costs, to taxation or revision; and if the 
amount agreed to be paid appears to the court unreasonable or 
excessive, the amount may be either reduced, or the contract or 
agreement cancelled and set aside altogether. The court most 
jealously guards the interest of the client in all dealings between 
himself and his solicitor ; and with this view no solicitor is per- 
mitted, by agreement with his client, to relieve himself from 
responsibility which otherwise would attach to him on the ground 
of negligence, nor will the court give validity to any purchase 
by a solicitor of the interest, or any part of the interest of his 
client in any action, or other contentious proceeding to be 
brought or maintained, or to any agreement by which a solicitor 
retained to prosecute any action stipulates for payment only in 
the event of such action being attended with success. So also is 
an agreement void by which a solicitor provides that he shall 
receive, over and above his proper costs and charges any part of 
any sum recovered by his client in any action; and the rule as to 
the disinterestedness of the solicitor is so strictly adhered to that 
so long as the relationship of solicitor and client exists, a gift 
from the latter to the former can not be maintained. 

While all the world might if he could get it, be the client of a 
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solicitor, a barrister’s clients are only solicitors ; the former being . 
prohibited from taking cases or work from the general public 
without the intervention of a solicitor; and as a fact it is but 
rarely that a barrister sees the actual client until possibly a case 
goesinto court. Barristers are accordingly dependent practically 
upon solicitors for their business. But although there is this great 
dependency between them, they can not enter into partnership 
one with another, nor can a partnership exist between two or 
more barristers ; but as between themselves there is no restric- 
tion against solicitors joining in partnership. 

The main employment of a barrister is that, of an ad- 
vocate; he certainly does chamber work as well, in the way 
of advising, writing opinions on points of law, drawing plead- 
ings, and, if he is a conveyancing counsel, he also draws and set- 
tles drafts of deeds, but the simplification which of late has 
taken place in pleadings, and in the forms of deeds, the former 
effected by the rules of the Supreme Court of 1883, and the 
latter by the conveyancing and law of real property act of 1881, 
has toa great extent deprived the members of the junior bar 
of a great source of employment ; and for the future a barrister 
will have more than ever to direct his attention to advocacy for 
his support; a privilege which the bar always exclusively 
enjoyed, at least in the superior courts, and which, so long as 
the legal profession continues on its present basis, it will continue 
to enjoy, —a solicitor in those courts being absolutely denied 
the right of audience. But though a solicitor is not allowed to 
plead in the superior courts, he is not altogether debarred from 
the privilege of acting as an advocate, if he so desire; for the 
rule of the Supreme Court does not prevail in the courts of 
inferior jurisdiction ; for instance, in the Courts of Petty Ses- 
sions, the County Courts, the Court of Bankruptcy, and in the 
Courts of Quarter Sessions, although in the latter court a general 
practice exists of denying audience to a solicitor when there is a 
sufficient bar in attendance. 

The general duties of a solicitor are, as a rule, the opposite 
of those of a barrister. The solicitor is the one who obtains the 
client, listens to his complaints, advises him as to his remedy, 
sees witnesses, takes down the evidence, draws the brief, and 
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performs the hundred and one other details incidental to an action 
at law; and it is only when these are completed that the action 
passes from his hands to the barrister for argument in court. 
Should the case be a complicated one, it may reach the barrister 
at an earlier stage than this ; for he may have to draw the plead- 
ings, advise on the sufficiency of the evidence provided by the 
solicitor in support of his client’s claim, and even to attend at 
judges’ chambers upon the hearing of interlocutory proceedings. 
But, as a rule, the latter are usually attended by the solicitor 
personally, or by one of his clerks; for it is only when the mat- 
ter takes a severely technical character, that chamber work 
leaves the office of the solicitor for the barrister to carry out. In 
all cases the law of the barrister should be above suspicion. 
As a rule, a solicitor is equally as well acquainted with the gen- 
eral law as the counsel he employs, and as far as practical and 
detailed work is concerned, is almost without exception his supe- 
rior. It is when the point of complaint in an action involves 
some technical point of law that the solicitor calls counsel to his 
aid. Itis usual for a barrister to confine himself to one partic- 
ular branch of the law, and he usually elects to belong to either 
what is generally termed the chancery or common-law bar. The 
practice of the latter includes such proceedings as take place in 
the Queen’s Bench Division of the Supreme Court, in the Crimi- 
nal Courts, County Courts, Courts of Quarter Sessions, and the 
like; while those barristers who devote themselves to chancery 
work alone are known as the Chancery Bar. This division of the 
bar is purely one of contrast, and there is really nothing to pre- 
vent a barrister practicing, if he so desire, both in chancery and 
at common law. That the bar should be thus divided is, how- 
ever, a convenience, and affords a solicitor the opportunity of 
judging as to the most suitable man to whom to send a particular 
description of work; so that if a question or action be a chan- 
cery one, it is sent to a member of the chancery bar to be dealt 
with, and if one coming within the scope of the common-law bar, 
then to’a barrister who devotes himself to that particular branch. 
By this means a solicitor is enabled to obtain the opinion of a 
counsel who is practically a specialist in that department of the 
law in which the point upon which he requires an additional 
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opinion to his own arises. A solicitor’s practice does not as a 
rule admit of his devoting sufficient attention to any particular 
branch of the law to become a specialist ; for he practices in all 
branches alike, and one day he may be immersed in the intrica- 
cies of a voluminous settlement, and the next engaged in an 
action for assault and battery. Hence the variety of his employ- 
ment prevents his being as deeply versed in any one particular 
portion of the law asa barrister who makes that particular por- 
tion his sole study. The business of a solicitor is not, how- 
ever, limited to conducting actions, or to matters concerning the 
conveyance or transfer of property; he is consulted on family 
and business arrangements, and a thousand other transactions 
which ,go to make up social and business life. The sphere in 
which an English solicitor is called upon to act has been im- 
mensely extended within the present generation. The rapid 
growth of the English colonies and the great increase in all diree- 
tions of the commercial relations of the country, render it desir- 
able that, beyond being a lawyer, he should be a man of the 
world. 

Socially, solicitors take a higher rank than formerly, and in 
the great majority of cases are a very different stamp of men to 
the attorney of older days ; for the exigencies of modern times 
render it necessary that the solicitor in a large practice, whether 
it be family, commercial, parliamentary, or general business, 
should be a man of education, judgment and responsibility. And 
now, instead of the old pettifogger, immortalized in fiction, we 
find in the ranks of the junior branch of the profession, a vast 
number of men from our universities and other great schools of 
learning. The most distinguished members of the bar occupy, no 
doubt, a loftier position than the most eminent solicitors; but the 
lower class of barristers would undoubtedly stand very low indeed 
amongst the higher class of solicitors,—men who manage the af- 
fairs of private families or of public bodies. And it is probable 
that very few barristers transact business as important as that 
which comes before the solicitor to a great banking company, or 
commercial or municipal body. The personal advantages respect- 
ively connected with the two branches of the profession are with- 
out doubt ultimately with the barrister; for, provided that the 
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opportunity occurs to him, the possibility of his distinguishing 
himself in his career in the world is infinitely greater than that 
of the solicitor. From the lowest to the highest, judicial ap- 
pomtments are his property, some of them being the grandest 
the country can bestow ; but with the junior branch of the pro- 
fession this is not the case. A solicitor, certainly in the earlier 
stages of his career, has less to contend with in the way of weary 
waiting, and by attention and application to his profession he 
usually obtains in far less time a larger share of practice than a 
barrister ever does in the same period; but as to the ultimate 
result, it is not possible for it to be so great. There are cer- 
tainly appointments which solicitors may obtain, such as taxing 
masterships, chief clerkships to the chancery judges, clerkships to 
local boards aud magistrates, and various other offices of a like 
character; but, although there are very frequently liberal sala- 
ries attaching to these posts, there is not that distinction in con- 
nection with them that there is with appointments possible for a 
barrister to obtain. That they all obtain them is not for one mo- 
ment suggested, and of the greater number of men who every 
year are called to the bar in England, not one-tenth part reach 
the goal for which they are all more or less earnestly strug- 
gling — distinction! There are some, indeed, who fall very 
far short of that mark,— men, too, who start in lifeendowed with 
ability and all that can tend to insure success, and yet they fail 
lamentably ; one false step, the indiscretion of a moment, and 
the labor of years is rendered futile. Cases of disbarring are 
not matters of very frequent occurrence, but they happen suffi- 
ciently often to intimate that the benchers are keeping a watch- 
ful eye upon the doings of the members of the bar. 

Referring to what we have previously said as to the present 
social position of solicitors, it must not be supposed that there 
are no black sheep among the flock. Would that there were not; 
but unfortunately it is impossible to believe this, however much 
we might desire to do so; for the applications to the 
court in connection with the misdoings of solicitors are more 
than sufficiently numerous to bring forcibly before us the 
reality that it is not every solicitor who is seeking to main- 
tain the position of the profession generally, or his own cither. 
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But when the attention of the court is directed to any malprac- 
tices on the part of a solicitor, the culprit well knows that he will 
be dealt with summarily and severely, and that his chance of re- 
peating his offenses, at least as a solicitor, are remote. Even 
for very minor offenses it is no difficult thing for a solicitor to 
find himself, if not actually struck off the roll, at least suspended 
from practicing for a year or two. That the rules governing the 
conduct of a solicitor are severe must be admitted ; but that they 
are two severe must equally be denied, for it is only by strict 
uprightness, enforced if it can not be obtained otherwise, that the 
proper status of the profession can be maintained. 

Like everything else connected with the two branches of the 
profession, even the means by which barristers and solicitors are 
respectively deprived of their professional standing differ; for 
whilst a barrister is disbarred, solicitors are struck off the roll. 
In the case of the former, the power of disbarring is reposed in 
the benchers of the Inns of Court, whilst in the latter case it is 
vested in the judges of the Supreme Court. In neither instance 
need the offense be criminal ; something very far short of that is 
sufficient to get a man at least suspended, if not disbarred or 
struck off the roll. In one case a barrister was suspended for 
two years for advertising in a colonial paper ; while a solicitor was 
suspended for the like period for accepting a commission un- 
known to his client. While in cases of disbarring the initiative is 
taken by the benchers of the Inns of Court, in that of solicitors 
it is different; and any person may apply by motion to the court 
to strike the name of a solicitor off the roll, or the application 
may be made by the registrar of solicitors on public grounds. In 
any event notice of such motion must be served on the registrar 
of solicitors fourteen clear days before the hearing of the motion, 
and the causes of complaint upon which the motion is founded 
must be supported by affidavit. The registrar of solicitors may 
appear by counsel on the hearing, and either apply for or sup- 
port the application for an order to remove the offending solic- 
itor from the roll. When the court or judge makes such an order, 
it is drawn up by the registrar of solicitors, who takes all subse- 
quent proceedings as to the actual removal of the offender’s 
name from the roll in the same way as if the application for the 
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order had originally been made to the court by the registrar. 
With regard to the practice in cases of application to strike off 
the roll, we think that, inasmuch as the benchers disbar barristers 
subject to a right of appeal to the judges, the Incorporated Law 
Society might with advantage be intrusted with the duty 
of striking off the roll in the case of solicitors, subject 
to a like right of appeal; and moreover we consider that 
all such applications should not be heard in open court, 
but taken in private, as is the case with similar appli- 
cations to the benchers. For though an application to strike a 
solicitor off the roll may be unsuccessful, and the reasons for the 
application without foundation, a stigma attaches to the man 
against whom such an application has been made, however 
groundless the application and however innocent he may be. 
The fact of being disbarred or struck off the rolls, of course, 
means social ruin. 

It is desirable above all things, seeing the position that the 
legal profession holds with regard to the public, that its members 
should be pure from even as much as taint, to the man who unites 
uprightness with competency, the profession will yield a suffi- 
cient return. But the requirements of the age demand in the 
really successful lawyer something even more than this; for, hav- 
ing regard to the competition he will encounter, it is requisite 
that the lawyer of the future should be a good all round man, a 
man who is not only a master of law, but also a man of resource. 
He who enters the profession with these qualifications, or 
with the determination to acquire them, may expect in due time 


to reap his reward. 
T. W. Tempany. 


Lonpon, ENGLAND. 
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I. Conflict of Authority. —On the question of the admissi- 
bility of expert testimony concerning a supposed ‘* increase of 
risk,’? when the fact of such increase is a matter for inquiry by 
the jury, there is a recognized conflict of authority.’ 

On the supposed ground that such evidence is not within the 
field of science or special skill, within which the opinions of 
skilled experts are admissible in evidence, such testimony has 
been excluded in New York,? Ohio,’ Illinois,t and Maine ;*° and 
it is looked upon with disfavor in Michigan.® 

In Massachusetts’ and Tennessee,® the modified rule is adopted 
that persons skilled in the insurance business may not give their 
opinions as to whether a change of occupation or a total vacancy 
of a house causes an increase of risk, though they may testify 
to a general custom of insurers to charge higher rates of pre- 
mium in such cases, from which the jury may, if they choose, in- 
fer an increase of risk. The opinions of skilled experts on the 
subject of increase of risk have been admitted in Missouri,’ Penn- 
sylvania,” New Jersey," and New York,” and their admission 
is favored in Iowa.” , 

In Massachusetts, the question is left in a somewhat anomalous 
situation. In Daniels v. Insurance Company," it was held by 
Shaw, C. J., quite competent for the insured to prove by the 
opinion of an expert that there was no increase of risk in the 


1 Hawes v. Ins. Co., 2 Curtis, 229; Ins. 8 Kirby v. Ins. Co., 9 Lea, 142; 13 Lea, 
Co. v. Cotheal, 7 Wend. 72; Hill v.Ins. 840. 
Co., 2 Mich. 476. ® Kern wv. Ins. Co., 40 Mo. 19. 
2 Ins. Co. v. Cotheal, supra. 10 Hartman ». Ins. Co., 21 Pa. St. 466. 
3 Ins. Co. v. Harmer, 2 Ohio St. 452. 1 Schenck v. Ins. Co., 24 N. J. L. 447. 
* Schmidt v. Ins. Co., 41 Ill. 295. 2 Appleby v. Ins. Co., 54 N. Y. 253; 
5 Joyce v, Ins. Co., 45 Me. 168; Cornish »v. Ins. Co., 74 N. Y. 295; Hobby 
Cannell v. Ins. Co., 59 Me. 582; Thayer vv. Dana, 17 Barb. 111. 
v. Ins. Co., 70 Me. 581. 38 Mitchell v. Ins. Co., 82 Iowa, 421. 
6 Hill v. Ins. Co., supra. M4 12 Cush. 416 (1858). 
T Luce v. Ins. Co., 105 Mass. 297. 
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particular case; but in Lyman v. Insurance Company! and 
Luce v. Insurance Company,’ ft was held by Gray, J., and his 
associates that an insurer could not prove by the like 
opinions of experts that there was an increase of risk. In 
the New Jersey case,® while the evidence of the expert was 
admitted us against the insurance company, it was upon the 
ground that such evidence is admissible upon one side as much 
as upon the other, and that it was within the rule as to ‘* science, 
skill or trade ’’ as stated by Mr. Greenleaf.‘ 

The objection to the introduction of such testimony is based 
on the proposition that, so far from being a question of ** science, 
skill or trade,’’ the question of an increase of risk is one as to 
which every person not only may but should form an accurate 
and reliable opinion for himself. The issue is said to depend 
upon ** facts which involve no particular science or information, 
but are within the common knowledge of men.’’® ‘It isa 
mere deduction of reason from a fact, founded upon the common 
experience of mankind, that a man may be tempted to do wrong, 
when placed in circumstances where his cupidity may be excited. 
A jury does not need evidence to convince them that this may 
be the effect.’’* ‘* If vacancy increases the danger of loss by 
fire * * * the reason is susceptible of proof by facts that 
make it so.’’? 

It is proposed to test these conflicting opinions, with the view 
of finding if possible some reasonable mode of reconciling the 
conflict. 

Il. Origin of the Conflict. — The conflict of authority may 
be attributed, as is so often the fact in such cases, to each and 
all of these several causes: First, courts have expressed them- 
selves without due care as to the effect of their words, or 
have uttered dicta which have been mistaken for decisions; 
second, cases not precisely in point have been taken as authority ; 
third, in some instances, the precise character of the issue on 
trial has not been correctly understood. 


1 14 Allen, 829. (1867). 5 Lyman v. Ins. Co., 14 Allen, 329. 
2 105 Mass, 297. (1870). 6 Hill v. Ins, Co., 2 Mich. 476. 


® Schenck v. Ins, Co., supra. 7 Kirby v. Ins. Co., 9 Lea, 142. 
* 1 Greenl. Ev., sect. 440. 
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The early American case of Insurance Company v. Cotheal,' 
which has been influential in stimulating the contrariety of views 
on this subject, is a conspicuous example of all these difficulties. 
It was a loosely stated opinion in itself, it was partly based on a 
misapprehension of the English authorities, and it has itself been 
misunderstood. The question of fact in the case was whether 
an alteration in the form of construction of a steam saw-mill, 
which was insured, increased the risk. Having expressed the 
opinion that this was not a matter of skill or science, the court 
referred to the cases of Durell v. Bederley*? and Berthon v. 
Loughman® as being ‘‘ immediately applicable to this case, and in 
direct conflict with each other.’’ These were cases of marine 
insurance. In each of them the defense was that material infor- 
mation concerning the vessel had been concealed from the under- 
writer. In Durell v. Bederley, underwriters as witnesses were 
permitted to testify that certain rumors concerning the vessel 
were material to the risk, and Gibbs, C. J., who had admitted 
this evidence, afterwards doubted whether it was admissible ; but 
the jury, being of opinion that the rumors were material to 
the risk, found a verdict for the defendant. 

In Berthon v. Loughman the evidence was to the effect that 
certain facts, not rumors, were material to the risk, which testi- 
mony Holroyd, J., held to be admissible; but in this case the 
plaintiff secured a verdict. As each of these verdicts was 
allowed to stand, it appeared that the evidence of the experts did 
not in either instance control the case, so that the opinions in 
these so-called contradictory authorities, as to the admissibility of 
such evidence, are but dicta. 

In Insurance Company v. Cotheal the defendant company offered 
the evidence of two witnesses, as experts, to show an increase of 
risk, which was rejected by the trial court. The appellate court, 
upon this subject, makes rulings as follows: First, the supposed 
experts show by their own testimony that they had no such 
experience with buildings of the class in question as to qualify 
them to express their opinions. Second, such opinions would 
have been inadmissible, even if the witnesses had been expert. 


17 Wend. 72. 5 2 Stark. N. P. R. 258. 
2 1 Holt, N. P. C. 283. 
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Third (to quote literally), ‘* in the case at bar, whatever might 

have been the opinion of underwriters, it was shown conclusively 
by witnesses acquainted with the mode of constructing steam 
saw-mills, and with this mill in particular, that the boilers are 
located, not only in the place where they were usually located in 
such buildings, but where the hazard of fire was much less than 
though they had been within the body of the mill. Against this 
evidence the bare opinions of all the underwriters in the city of 
New York, if they had been admitted, ought not to have pre- 
vailed with the jury.’’ 

The critical reader will at once observe that if the appellate 
court was satisfied that the verdict of the jury followed a pre- 
ponderance of evidence which could not have been diminished 
by the testimony of ‘‘experts’’ if admitted, the exclusion ‘of 
such evidence was quite immaterial, and that the opinion of the 
court concerning its inadmissibility was dictum. If, however, 
the case is further examined, it will be found that the reporter 
agrees in stating that ‘* the plaintiffs proved that i¢ is safer to have 
the boiler on the outside than underneath the mill; ’’ so that the 
preponderance of evidence on which the appellate court sustained 
the verdict was largely due to the admission of opinion evidence 
that there was no increase of risk. So far, then, as this case is 
authority at all, it is, in point of fact, in favor of the admissibility 
of such evidence rather than against it; for it is to what the 
courts do and what they say illustrative of their actions rather 
than the things they say but do not act upon, that we are to look 
for their realopinions. This, of course, implies that the witnesses 
called as experts are such in fact; if devoid of experience in the 
particular field, they can not truly be called expert. 

In view of what was actually decided in Insurance Company 
v. Cotheal, and of what was not decided, it is remarkable that this 
case should have been treated as the fountain-head of American 
authority for the proposition that expert evidence on this subject 
is inadmissible. 

The text-writers have followed the lead of the courts in treat- 
ing the case as such an authority. In one treatise liberal quota- 
tions from it are given in a note.’ 


1 Wood on Fire Ins., sect. 505. 
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II. The Rule in Marine Insurance.— It may be observed 
that while the conflict on this subject in England apparently 
originated in the consideration of cases of marine insurance, 
it seems to have been understood in America that owing to 
the peculiar features of marine insurance, the testimony 
of experts as to materiality and risk ought generally to be ad- 
mitted in marine cases. Mr. Justice Story early said, in such a 
case: ‘* The ultimate fact, itself, which is the test of materiality, 
that is, whether the risk be increased so as to enhance the pre- 
mium, is in many cases an inquiry dependent upon the judgment 
of underwriters and others who are conversant with the subject 
of insurance.’? + This opinion was followed as authoritative 
in New York, in the marine case of Leitch v. Insurance 
Company,’ which was in turn taken as an authority for fire 
insurance cases, in Cornish v. Insurance Company.* In this 
case the weight of authority was deemed to be in favor 
of the admission of the testimony of experts, ‘‘ especially 
when the determination of the question calls for a degree 
of knowledge not likely to be possessed by an ordinary jury.’ 
It is admitted more readily in cases of marine insurance, because 
in those it is evident that few landsmen are possessed of the 
same degree of knowledge as those familiar with the sea and its 
risks. Where the same reason exists for applying the rule in fire 
insurance, that is, where the ordinary juror is less likely to be. 
able to judge of ** risk’’ than an expert, reason would seem to 
call for the application of the rule. It has been sometimes stated 
by the courts that where this appears to be the fact, such evidence 
should be admitted if offered. But guere, in any case where a 
witness comes who claims to possess special knowledge or infor- 
mation, may not his evidence be received, and his opinions based 
on his supposed special experience be heard, subject to ali the 
usual tests by the jury? Are the courts correct who assume that 
on this subject of ‘‘risk’’ from fire and the increase thereof, 
there can be no special information acquired by experience? 

IV. ** Risk’? a Matter of Opinion. — This leads us to an 
examination into the subject of ‘‘increase of risk’’ as a mat- 


1 McLanahan v. Ins. Co., 1 Pet. 170 (at 2 66 N. Y. 100. 
p. 188). 3 74.N. Y. 295. 
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ter of forensic inquiry. What is the issue of fact involved, 
when the controverted question is ‘‘ increase of risk?’’ When 
by the contract of the parties this question becomes material, 
as when the parties have stipulated that in case of an in- 
crease of risk by means within the control of the insured, 
during the life of the policy, the latter shall become void, or 
when there is a charge of suppression of facts ‘* material to the 
risk,’’ in what shape does the controverted question of ‘* increase 
of risk ’’ present itself to the jury for determination ? 

At the bottom of this examination lies the inquiry, what is meant 
by the word ‘* risk? ”’ 

In Worcester’s Dictionary, the word is defined as ‘* hazard, 
danger, peril, chance of harm or loss ;’’ and the word ‘* chance ”’ 
is stated asa synonym. ‘Chance ”’ is defined as ‘* absence of 
an assignable cause, absence of design, accident, fortuity.”’ 

In Webster, risk is defined as ‘* hazard, danger, peril ;’’ and 
** danger ’’ is indicated as the nearest synonym, which word is 
defined as *¢ exposure to injury, loss, pain, or other evil; ’’ and 
in connection therewith, ‘‘ risk ’’ is said to be ‘* doubtful or uncer- 
tain danger.’’ ‘*Chance’’ is by this authority defined as ‘* the 
absence of any defined or recognized cause.”’ 

The contract of insurance is by common consent understood to 
be, in its character, ‘‘ aleatory ;’’ for which word both Worcester 
and Webster adopt Bouvier’s definition as noting an agreement, 
‘* the effect of which depends on an uncertain event.’’ + This is 
substantially Mr. Abbott’s definition, which, however, refers to 
the obligation and performance, instead of the effect of the con- 
tract.? 

Mr. Abbott defines ‘* risk,’’ in insurance law, as ‘* the proba- 
bility that the insurer may be called on to respond for a loss.’’ * 
This seems to be a fair and substantial summary of all the ele- 
ments which the lexicographers find inherent in the word. 
‘* Risk,”’ in short, is nothing more nor less than ** probability of 
injury.”’ 

It appears, then, that when ‘ increase of risk’’ is said to be 
** a question of fact for the jury,’’ the declaration must be taken 


1 1 Bouv. L. D. 90. 


5 2 Abb. L. D. 435. 
2 1 Abb. L. D. 50. 
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with the mental reservation that it is not a question of fact at all, 
in the strict sense. The proposition may not be deemed absurd 
on the ground that we are dealing in misnomers, but the feature 
must be remembered that we here use the phrase ‘‘ question of 
fact’ for want of a better one. If the correct idea be kept in 
mind, the particular words are not so important. The question 
for the jury, then, is in strictness ‘* a question of probability.’’ 
How does this question stand related to ‘* questions of fact ’’ 
when presented to a jury? 

Ordinarily, the jury is to try the facts of the case, and to base 
a verdict thereupon. In respect to this issue, however, there are 
no facts. ‘* Risk’’ is a matter, not of fact, but of probability ; so 
also is ** increase of risk.’ The last named term implies, not a 
greater number or weight of facts, but an increase of proba- 
bilities. Ordinarily, the duty of the jury to ascertain facts makes 
it improper to put mere probabilities in evidence before them. 
But whether in any given case or class of cases, the jury may 
or may not be allowed to consider probabilities, all these rules 
lose their applicability when the jury are invited to go entirely 
outside the domain of facts and deal alone in probabilities. The 
reason, then, which ordinarily excludes opinion evidence, when 
facts are to be tried, should not be considered in this connection. 
When ‘* probabilities ’’ are the things to be put into the mental 
scale, and examined, tested and weighed, instead of facts, the 
rules for the admission and exclusion of evidence, should be such 
as properly apply to the subject-matter. 

What, then, are probabilities? How do they appeal to the 
mind of the juror? And is it possible that study, skill and ex- 
perience in the investigation of ‘‘probabilities ’’ can give any 
man superior advantages of information or judgment over his 
fellows, so as to make him ‘‘expert?’’ Is there a ** science of 
probabilities,’’ by the pursuit of which as a study, one may bring 
himself into the class of those whom the courts will recognize as 
possessed of ‘‘ science or skill,’’ so as to entitle his opinion to 
weight as that of an expert? 

According to Worcester’s Dictionary, ‘* probability ’’ is ‘* the 
state of being probable ; that degree of evidence, or that appear- 
_ ance of truth, which induces belief, but not certainty.’’ Accord- 
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ing to Webster’s Dictionary, it is ‘* the quality of being probable ; 
appearance of truth; likelihood;’’ and ‘** probable’’ means 
** supported by evidence which inclines the mind to belief, but 
leaves some room for doubt.”’ 

Mr. Best concurs in this, saying that ** by probability is meant 
the likelihood of anything to be true,’’ which calls for the exer- 
cise of the mental faculty known as * judgment,’’ rather than 
appeals to one’s ** knowledge.’’! It covers, according to Mr. 
Taylor, the field of testimony upon which men may properly act, 
‘* derived not from their own experience, but from that of other 
men.’’ ? 

We may here stop to inquire, if we are experimenting in the 
domain of ‘* judgment ’’ rather than that of ‘* knowledge,’’ why 
not call to our aid the ** judgment ’’ of others, particularly if they 
ure possessed of riper experience and more mature judgment? 
Is not probability a question of opinion? When we seek to put 
our hands upon, and pin down for our examination, this matter of 
‘*risk,’’ or ** danger,’’ or ** chance of injury,’’ what do we get 
ut last beyond mere opinion? It would seem that this quality is 
inherent in the subject. The question of the degree of risk from 
a certain object known in insurance parlance as an ‘* exposure’”’ 
is one not susceptible of exactness or demonstration. Each 
man’s appreciation of all there is in the element of ‘* danger” 
must of necessity be but his own opinion at last. If two or more 
agree in opinion, well; if, finally, a majority of observers come 
to substantial aecord, their agreed opinion may be taken as the 
measure of the risk ; but it still remains a matter of opinion. If 
now it further appears that, as to the particular item of risk, a 
number of men have made a special study, and are thereby able to 
compare for themselves the degrees of two ‘ risks,’’ and state 
whether one exceeds the other, it would seem that the most 
natural mode of trying to understand this, which is at best only 
a matter of opinion, is to ask the experienced for their opinions. 

V. Opinion Evidence on other Questions.—In other de- 
partments, jurisprudence takes opinion as the main circum- 
stance to be looked to, or the test to be applied, when the 


1 1 Best Ev., sect. 25, 7. 2 1 Taylor Ev., sect. 61. 
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question is as to risk or danger. The rule concerning homicide 
in self-defense is an example. In strict self-defense, that is, to 
protect his life from danger, one may slay his assailant. The 
rule of course requires the danger to be actual. But in defer- 
ence to the fact that ‘‘danger’’ is so largely a matter of 
opinion, the law allows to the accused the benefit of his opinion 
as to the danger in the particular case; and the actual danger 
which will excuse homicide is that which was the actual danger in 
the sincere opinion of the accused.' It could scarcely be other- 
wise; for it is only in the consciousness of the party concerned 
that the idea of ** danger ’’ can be postulated at all, as a proposi- 
tion upon which he could be expected to act; so while the law 
looks to ‘* actual danger,’’ it looks toward it through the eyes 
and the opinion of the accused. 

So when the question is as to the probable duration of a life, 
jurisprudence falls back with unwavering confidence upon the 
opinions of experts. In this class of cases, prepared tables of 
mortality and expectancy are admitted as evidence, simply on 
their own merits. The Portsmouth and Northampton tables 
have been so admitted.? So also have the Carlisle tables.? So 
also McKean’s and Hendry’s tables.* So also the tables of Dr. 
Wigglesworth,® and those of Prof. Bowditch,’ and others.7. 

The Carlisle tables are approved as ‘* standard.’’* Such evi- 
dence is said to be better than ‘‘ the mere opiniens of witnesses.’’ ® 
They have been for a long time used by the courts of chancery in 
New York and in England, and have been adopted as evidence 
by arule of the Supreme Court in New York.” In Williams’ 
Case," Bland, chancellor, gave an extended history of the prepara- 
tion and uses of tables of expectancy, and a commentary on the 
value and necessity of such tables, appending a compilation of 
seven different tables for comparison. 


11 Bish. Cr. L., sect. 305; 2 Whart. 5 Mills v. Catlin, 22 Vt. 98, 
Cr. L., seet. 1026. ® Lancaster v. Lancaster, 78 Ky. 198. 

2 Wager v. Schuyler, 1 Wend. 558; 7 O'Donnell v. O'Donnell, 3 Bush, 
Schell v. Plumb, 55 N. Y. 598; Sauter v. 216; Simonson v Railway, 49 Iowa, 87; 
R. R. Co., 66 N. Y. 50. Railroad v. Johnson, 388 Ga. 409. 

8 Donaldson v. R. R. Co., 18 Iowa, 8 Donaldson v. Railroad, supra. 
280; Walters v. Railway, 41 Iowa, 71. ® Lancaster v. Lancaster, supra. 

* Jackson v. Edwards, 7 Paige, 386 1 Schell v. Plumb, supra. 
(at p. 408). 1 8 Bland Ch. 227-251. 
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All these tables are at last but so many expressions of opinion 
by expert witnesses, based on calculations msde by themselves 
by way of average, from known statistics. The very idea of 
expectancy,’’ like that of risk,’’ ‘* hazard,’’ or ‘* proba- 
bility,’’ involves an appeal at last to opinion. Each expert, 
making calculations from statistics of mortality, expresses his 
opinion that at a given age, the expectancy of life is a given 
number of years. It is because it is mere opinion in each case 
that the tables differ. The tables of any one expert or group of 
experts become ‘* standard ’’ when they are found to accord with 
the opinions of a great number or a majority of other experts. 
Necessarily and logically, they then become of value in every 
case where it is made the duty of one man or twelve men to 
ascertain the expectancy of a particular life. 

Sometimes it is left to a jury to ascertain, from the evidence in 
a case, without the assistance of the opinions of the skillful, 
**such probability of life as the jury may find reasonable under 
the circumstances.’’! Probably the ordinary juror, or indeed the 
average court, may have some vague ideas as to the expectancy 
of life; but that without any special study on the subject, the 
vagueness of such ideas would render them utterly unreliable, 
seems patent. So, in many important features of life insurance 
controversies, the average want of familiarity with the subject 
has made the admission of the testimony of experts seem indis- 
pensable.? But the question whether a cessation in the occupa- 
tion of a dwelling-house increases its liability to destruction by 
fire has been thought to be to such extent ‘‘a subject within 
common knowledge,’’ that the opinions of experts are inadmissi- 
ble.? 

The distinction before referred to as taken in Massachusetts 
and Tennessee further illustrates this subject, to wit: that per- 
sons skilled in the business of fire insurance may testify to a 
general custom of insurers to charge higher rates of premium 
for a vacant house than for one which is occupied, but may not 
give their opinions on the question of difference of risk in such 


1 Railroad v, State, 38 Md. 542. 3 Luce v. Ins, Co., 105 Mass. 297. 
2 Bliss on Life Ins., sect. 392. 
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cases.!. This is said to be because the existence of a genera] 
custom of insurers is a fact, and not a mere naked opinion of 
experts or others. But this distinction overlooks the cir- 
cumstance that the general custom is only evidence of the opin- 
ion of underwriters. It is because of their mere opinion on the 
subject of degrees of risk that they fix rates as they do, and thus 
the custom of charging greater rates simply evidences what the 
underwriters believe. The custom may be a fact, but it is a 
relevant fact only to the extent that it does thus indicate opinion ; 
if not thus relevant, it should be excluded as irrelevant. We 
judge of a man’s belief, it is true, by his acts; but if he be credi- 
ble, why may he not state his belief in the first instance, when 
the ultimate question is as to his belief? 

Mr. Best says, of the rule that opinion evidence is not gener- 
ally admissible: ‘* This rule must not, however, be misunder- 
stood ; nothing being further from the design of the law than to 
exclude from the cognizance of the jury anything which could 
legitimately assist them in forming a judgment on the facts in 
dispute.’’? ‘* Being based on the presumption that the tribunal 
is as capable of forming a judgment on the facts as the witness, 
when circumstances rebut this presumption, the rule naturally 
gives way. Cassante ratione,”’ etc.’ 

Evidence as to intention, even, is admissible when the inten- 
tion itself is part of the issue in controversy.* 

VI. Judicial Opinions Concerning Increase of Risk.— In sev- 
eral instances the courts have themselves become witnesses to 
the fact that the vacancy or want of occupancy of an insured 
building operated ipso facto as an increase of risk from fire. 
This has generally been said in cases where the particular ques- 
tion under consideration was the clause of the policy providing 
that in case of vacancy or change in the occupancy, the policy 
should become void. The courts have industriously sought to 
find a valid reason for such a stipulation, and with apparent suc- 
cess, for they have frequently declared their own belief in the 


1 Luce v. Ins. Co., supra; Kirby v. 5 2 Best on Ev., sect, 513. 
Ins. Co., 9 Lea, 142; 18 Lea, 340. * Morgan’s Best on Ev., sect. 517, 
2 2 Best on Ev., sect. 612. note 1. 
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increase of risk. In Ashworth v. Insurance Company,’ it was said: 
‘© The insurer has a right by the terms of the policy to the care 
and supervision which is involved in suchanoccupancy.’’ In Poor 
v. Insurance Company,’ it was judicially considered that the resi- 
dence of a family in the house, as asecurity against fire, ** would 
be more effectual than the occasional, even though frequent, visits 
of watchmen.’’ The increased risk resulting from want of 
occupancy, by reason of exposure to incendiarism, has also been 
judicially observed in Missouri* and New Hampshire.* Other 
courts find the same conclusion as believed in by the parties 
to the contract,° so that the rates of the insurance are regulated 
in view of it. So, a change in the character of the occupancy 
has been held to materially increase the risk, not only according 
to the evidence given by the witnesses,’ but in one case, accord- 
ing to the necessity of the case as it appeared to the court.§ So, 
also, in a case of marine insurance, the court finds as an obvious 
fact that the mode of stowing the cargo materially increased the 
risk.® 

It is worthy of note that the Massachusetts court which in the 
cases above named so readily announced as its opinion that want 
of occupancy operated as an increase of risk, was the same court 
substantially as that which had earlier refused in Luce v. Insurance 
Company ” to allow insurance experts to express a like opinion on 
precisely the same question. 

VII. Conclusion. — In view of the fact that in such cases the 
issue on trial, as to this feature, relates wholly to opinion, and 
that in the nature of things nothing more substantial than opinion 
can be introduced to illustrate this issue, % would seem that 
those courts are in the right which frankly announce that the 
opinions of skilled experts are admissible. This was recognized 
as the reason for admitting such testimony, in Kern v. Insurance 


1 112 Mass. 422. 6 Ins. Co. v. Meyers, 63 Ind. 238. 
2 125 Mass. 274. 7 Hobby v. Dana, 17 Barb. 111. 
® Cook v. Ins. Co., 70 Mo. 610. ® Appleby v. Ins. Co., 54 N. Y. 258. 
* Sleeper v. Ins. Co., 56 N. H. 401; ® Leitch v. Ins. Co., 66 N. Y. 100. 
Hill v. Ins. Co., 58 N. H. 82. 10 105 Mass. 297. 
5 Wustum v. Ins. Co., 15 Wis. 158; 
Ridge v. Ins. Co., 9 Lea, 507; Paine v. 
Ins. Co., 5 N. Y. Sup. Ct. 619. 
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Company,! by the Supreme Court of Missouri, which said: ** It 
must be, to a very great extent, matter of opinion at best.’’ The 
qualification added by this court, ‘* the value of the opinions in such 
cases must greatly depend upon the experience and familiarity with 
the business possessed by the persons called upon to give them,”’ 
does not detract at all from the rule; for it is only experts 
whose opinions should be taken in such cases; and it requires 
experience to make an expert, as the etymology of these terms 
suggests. The Supreme Court of Pennsylvania, in admitting 
broadly the opinion of an expert in a life insurance case,’ made the 
same suggestion, and cited the case of Insurance Company v. Co- 
theal*® as an example, noting the fact that all the evidence that was 
there excluded failed to come up to the standard of admissibility as 
expert evidence. As before stated, the Supreme Court of New 
Jersey declared an experienced fireman to be, like an experienced 
underwriter, expert within the rule as to ‘‘ science and skill.’ * 
But perhaps there are no reasons for the admission of such 
testimony, which will be more persuasive to some minds, than the 
facts that in the leading case and supposed authority of Insurance 
Company v. Cotheal, the decision turned largely on the considera- 
tion of such testimony after it had been admitted, negativing the 
proposition of the appellate court that it was not admissible, 
and that, in Massachusetts, it has been admitted to show that 
there was no increase of risk in the particular case, but rejected 
when offered to show an increase. To this extent, at least, the 
’ courts, which say that the common knowledge of men is all-suffi- 
cient for a jury in such cases, have by other action declared that 
it is possible for some persons who pursue the study of the 
subject to become educated in the science above their fellows. 
JaMEs QO. PIERCE. 


1 40 Mo. 19. 3 7 Wend. 72. 
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I. General Liability of Railroads as Carriers. — Railway com- 
panies, without any notable exception, are corporations, and as 
such are subject to the supervision and control of the sovereign 
power of the State, either vested in it by the common law, or 
reserved in the more specific provisions of statutes and charters. 
The roads which they operate are public highways of an im- 
proved variety, in a certain sense are public works designed for 
the accommodation of the community, and consequently pro- 
tected as such by the public law.'' Hence, the companies enjoy- 
ing these franchises are custodians of great public interests and 
are bound for the due discharge of the duties incumbent upon 
them in that capacity. They are also common carriers of per- 
sons and property, and are held to the stringent responsibility 
which has, from time immemorial, been imposed by law upon 
common carriers. 

Being subject to this threefold liability, it is not remarkable 
that these great corporations very frequently fall under the cen- 
sure of the law, for delinquencies of many varieties affecting 
injuriously public and private interests, great and small. To 
the consideration of such of the derelictions of duty on the 
part of these guasi-public servants, as relate to their functions 
as common carriers, but excluding causes of action growing out 
of negligence, this article is devoted. 

Il. Receiversof Railroad Corporations.— Before proceeding to 
the general consideration of the subject, it is well to call atten- 
tion to a peculiar exemption from the liabilities of other per- 
sons, natural and artificial, enjoyed exclusively by railroad 
companies and a few other great corporations. This exemption 
grows out of a very glaring usurpation of legal jurisdiction by 


1 Inhabitants, etc., v. Western, etc., v. Spearman, 12 Iowa, 112; Central,'etc., 
Co., 4 Metc. (Mass.) 564; s.c. 1 Am. Co. v. Rockafellow, 17 Ill. 641. 
Railway Cases, 350; Burlington, etc., Co. 
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courts of equity, which is rarely exercised except in cases of a 
railroad company, or other great business corporation, that is 
laboring under financial embarrassment. As long as a railroad 
company is solvent, and its business is conducted in the normal 
fashion, it is subject, in common with all other persons, to the 
jurisdiction of all courts, of high or low degree, of law as well 
as of equity ; but when its difficulties become so aggravated that 
a bill in chancery has been filed by bondholders, a receiver is 
usually appointed, and pending the foreclosure proceedings, gen- 
erally for a long time, in some cases almost indefinitely, the 
business of the company is conducted by the receiver under the 
general supervision of the court. 

He is in effect the corporation, and a common carrier, but 
with the very material difference that he can not be sued either 
for a money demand, or for a tort or malfeasance of himself or 
his agents, except by the leave of the court which appointed him.! 
At the discretion of that court a party aggrieved by a receiver 
may be permitted to sue him in a court of law, or may be heard 
by a master in chancery or a referee, and this, no matter what 
may be the technical character of his grievance. That this rule 
in the present state of the country, when so much of its busi- 
ness interests is controlled by railroad companies and receivers, 
operates very seriously to the disadvantage of individuals, is 
shown with great force by Mr. Justice Miller in his dissenting 
opinion in the first case above cited? He says: ‘‘ Of the fifty 
or more (railroad corporations) who own or have owned the 
many thousand miles of railway in my judicial circuit, I think 
I speak within limits in saying that hardly half a dozen have 
escaped the hands of the receiver. If these receivers had been 
appointed to sell the roads, collect the means of the companies 
and pay their debts, it might have been well enough. But this 
was hardly ever done. It is never done now. It is not the 
purpose for which a receiver is appointed. He generally takes 
the property out of the hands of its owner, operates the road 


1 Bafton v. Barbour, 104 U. 8. 126; Mac. & Gor. 104; Parker v. Browning, 
Davis v. Gray, 16 Wall. 203; DeGroat 8 Paige, 888; Noev. Gibson, 7 Paige, 513. 
v. Jay, 80 Barb. 483; Angel v. Smith, 9 2 Barton v. Barbour, supra. 
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in his own way, with an occasional suggestion from the court 
which he recognizes as a sort of partner in the business; some- 
times, though very rarely, pays some money on the debts of the 
corporation, but quite as often adds to them, and injures prior 
creditors by creating a new and superior lien on the property 
pledged to them. During all this time he is in the use of the 
road and rolling stock, and performing the functions of a com- 
mon carrier of goods and passengers. He makes contracts and 
incurs obligations, many of which he fails to perform. 

«© The decision which has just been announced declares that for 
these failures he can not be sued in a court of law; that by virtue 
of his receivership, he and all his acts, and the business of the 
road, are exempted from the operation of the common law, and 
that all parties deal with him on the implied understanding that 
they abandon the right to have their complaints tried by jury, or 
by the ordinary courts of justice, and can only obtain such relief 
as may be had at the hands of a master in chancery of the court 
which appointed him. 

«* When a receiver appointed to wind up a defunct corporation 
has no power to make new contracts, when his sole duty is to 
convert the property into a fund for the payment of debts, and 
for distribution among those who are entitled to it, a very strong 
reason exists why the court which appointed him should alone 
control him in the performance of his duty. In such cases the 
court of chancery has the undoubted right to protect him by 


injunction against parties suing him in another court, and to pun- 
ish them for contempt. 


* * * * am * * * * 

** In the case before us the plaintiff sues to recover damages 
for a personal injury caused by an act done by the receiver or his 
agents in the transaction of business as a common carrier, in 
which he was largely and continuously engaged. Why should 
the receiver not be sued like any one else on such a cause of 
action in any court of competent jurisdiction? The reply is, 
because he is a receiver of the road on which the plaintiff was 
injured, and holds his appointment at the hands of a Virginia 
court of chancery. If this be sufficient answer, then the railroad 
business of the whole country, amounting to many millions of 
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_ dollars per annum, may be withdrawn from the jurisdiction of 
the ordinary courts having cognizance of such matters, and all 
the disputes arising out of these vast transactions must be tried 
alone in the court which appointed the receiver. Not only this, 
but the right of trial by jury, which has been regarded as secured 
to every man by the constitutions of the several States and of the 
United States, is denied to the person injured, and though his 
case has no element of equitable jurisdiction, he is compelled to 
submit it to a court of chancery, or to one of the masters of such 
a court.”’ 

Notwithstanding this protest of Mr. Justice Miller, it is abun- 
dantly manifest that the innovation which he so ably deprecates 
has been firmly ingrafted into the law of this country. Courts 
of equity, under the guise of preserving their own jurisdiction, 
have assuredly invaded that of courts of law, have absorbed at 
least a preventive jurisdiction of a large proportion of the strictly 
legal litigation affecting the great corporations of the country, 
and seriously abridged the constitutional right of trial by jury. 
True it is, that one aggrieved by a receiver may, with the per- 
mission of the court of equity, sue the receiver in a court of law, 
but as without that permission he can not, he clearly holds his 
right to a trial by jury, not under constitutional sanction, but at 
the pleasure, or, at best, the judicial discretion of a court, which 
often amounts to the same thing. The right of courts holding 
property in custodia legis to protect their possession is undoubted, 
but the reason of the rule includes and contemplates only a tran- 
sient and passive possession. The ‘‘ custody of the law ’’ should 
be that of a stakeholder, whose possession is intended only to 
preserve the existing status for a brief period of suspense; the 
existing perversion of the principle in the case of great corpora- 
tions and their receivers operates to vest in an officer of the court 
(in other cases harmless and useful) a degree of power wholly 
out of proportion to the character of the office itself, and to the 
duties which under the original law was required at his hands. 
And this arrangement is, in practice, usually prolonged for many 
years. The receiver, as already said, becomes the corporation 
to all intents and purposes. It may be, and usually is, essential 
to the interest of the public that railroads should continue to be 
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operated while undergoing the process, tedious and indefinite 


though it may be, of being foreclosed, they may well be operated 


by receivers, but such an officer so acting as president, director 
and corporation is a ‘* receiver’’ only in name, and is in no respect 
entitled to the privileges and exemptions appertaining to his more 
legitimate namesake. 

The law, however, is firmly settled, and neither Mr. Justice 
Miller nor any one else can change it. But in view of the fre- 
quent cases in which great corporations are managed for many 
years by the officer of a single court, responsible only to that 
court, it may be regarded as expedient that the attention of 
legislative bodies should be directed to the subject. 

Ill. Limitations upon the Powers of Railroad Corporations.— 
It should always be borne in mind in considering the powers and 
liabilities of a private corporation that its charter is its organic 
law, and it can do nothing which is not authorized by that in- 
strument. In this it differs from a natural person, who can do 
anything which is not forbidden by law.’. And it may be further 
remarked that the construction put upon these instruments by 
the courts is strict against the corporations, and in favor of the 
public; for no power is held to pass which is not expressed in 
clear unambiguous terms, or necessarily implied from the lan- 
guage which is employed.? From these stringent rules it may 
well be inferred that corporations not unfrequently overstep the 
prescribed limits, and their contracts in excess of their chartered 
rights are said to be ultra vires, and so far as they are executory 
are void and incapable of being enforced by the law. Among 
these violations of law are contracts made by railroad companies 
exacting excessive charges or tolls, or stipulating for immunity 


1 Railroad Company v. Harris, 12 Huntington v. Savings Bank, 96 U. S. (6 
Wall. (U.8.) 65; Bank of Augusta v. Otto) 388. 
Earle, 13 Pet. (U. 8.) 519; City of 8 Kidman v. Bowman, 58 Ill. 444; 
Wheeling v. Mayor, etc., 1 Hughes (C. Pine Grove, etc., v. Talcott, 19 Wall. 
C.), 90; Pullan v. Cincinnati, etc., Co., 4 666; Pearce v. Madison, etc., Co., 21 How. 
Biss. (C. C.) 85. (U. 8.) 441; Commissioners, etc., v. La- 
2 Moran v. Commissioners, 2 Black. fayette, etc., Co., 50 Ind. 85; Sparrow v. 
(U. 8.) 728; Ohio, ete., Co. v. Debolt, 16 Evansville, etc., Co., 7 Ind. 369; Messen- 
How. (U. 8.) 485; Clark’s, etc., Co. v. ger v. Pennsylvania, etc., Co., 86 N. J. L. 
Warren Bridge, 11 Pet. 535; Rice v.Rail- 407; s.¢. 37 N. J. L. 631. 
road Company, 1 Black, (U. Si) 358; 
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from claims resulting from the negligence of the company’s offi- 
cers or agents, unjust discriminations, and other like violations 
of duty. The rule is that whatever is done by a corporation out- 
side of or beyond its corporate powers is not only ultra vires, 
but in violation of the law of its existence.’ Whether an act 
ultra vires is necessarily and in every sense illegal has been a 
matter of some discussion, but for present purposes the issue is 
immaterial; it is sufficient in this connection to say that what- 
ever executory contract may be made by a corporation in excess 
of its powers, or in violation of its organic law, is void and in- 
capable of enforcement in any court of law or equity. And a 
fortiori any contract made by a corporation in violation of gen- 
eral law or public policy is invalid. 

An agreement to carry goods for one person at a lower rate 
than for others is illegal and void.? And equally invalid is a 
contract between two or more railroad companies nof to carry on 
their roads certain goods which by any law, general or special, 
it is made their duty to carry. It being their duty to the public 
to carry all goods that might be offered to them which were suit- 
able for them to carry, a contract between them not to perform 
this duty, with reference to any particular goods or classes of 
goods, was held to be ultra vires, so far as it concerned the 
public, and that it is the primary object and purpose of their in- 
corporation to accommodate the public and observe its interests. 
The profit or aggrandizement of the stockholders is merely second- 
ary and incidental. 

IV. The Leasing of a Railroad. — Powers of Its Officers. — 
Directors and other controlling officers of a railroad company 
or other corporation are trustees for the stockholders, for the 
public, and in proper cases for the creditors of the corporation ; 
and consequently whatever acts they may do in contravention of 
the objects of the corporation, or for their own personal interest, 
or materially changing the character of the corporation, or the 


1 Pearce v. Madison, etc., Co.,21 How. Cumberland, etc., Co.’s Appeal, 62 Pa. 
441, St. 218. 

2 Messenger v. Pennsylvania, etc., Co., 3 Peoria, etc., Co. v. Coal Valley Co., 
86 N. J. L. 407; s.c. 87 N. J. L. 5381; 68 Ill. 489. 
Vincent v. Chicago, etc., Co. 49 Ill. 33; 
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status of its property without the consent of the stockholders, 
and if public interests are involved in the change, of the State 
as well, are ultra vires and absolutely void. Officers of this de- 
scription have a large discretion in matters of detail, but funda- 
mental alterations of the character or functions of the institution 
are beyond their powers. Thus a lease by the directors, of the 
road, rolling stock, etc., of the corporation, without the consent 
of either the stockholders or the State was held ultra vires and 
void.! 

Rulings of this character proceed upon the very clear principle 
that because the franchises of the company are primarily de- 
signed to be exercised for the benefit of the public, its interests 
ean not be thus committed without its consent, manifested in an 
appropriate manner, to any other person or body corporate. 
What is an ** appropriate manner’’ is of course a question for 
judicial construction ; incidental or indirect recognition of the 
possible existence, present or prospective of such persons as 
** lessees ’’ of a given railroad, if embodied in a statute, can not 
be held either to authorize a lease, or to ratify its antecedent ex- 
ecution. Thus, although a statute provides that the directors of 
a railroad corporation, its agents, or Jessees, should be forbidden 
to exact more than certain prescribed rates of fare and freight 
charges, that provision does not, without more, authorize a lease 
of the franchises either antecedent or subsequent. The assent 
of the public or State to the transfer of chartered rights from 
the grantee of those rights to any other person or body corporate, 
can not be given incidentally by inference or indirection.? 

The State can not be estopped by the incidental and general 
terms used in a statute, and a grant of an important franchise or 
power can not be deduced from words inserted in a statute, ex 
industria, and out of abundant caution, to cover a possible and 
prospective contingency. 


1 Commrs., ete., v. Lafayette, etc., etc., Co. v. Hawkes, 5 H. L. Cas, 3831; 
Co., 50 Ind. 85, York, etc., Co. v. Winans, 17 How. (U. 

2 Thomas v. Railroad Co., 111 U.8. 5.) 30; Beman v. Rufford, 1 Sim. (n. 8.) 
71. See, also, Ashbury, etc., Co.,v. Riche, 550; Winch v. B. & L., etc., Co., 18 L. & 
L. R. 7 H. L. 658; East, etc., Co. v. Eq. 606; Black v. Delaware, etc., Co., 22 
Eastern, etc., Co., 11 C. B. 775; Eastern, N. J. Eq. 180. 
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If, however, the power to lease its road be conferred by the 
charter of the corporation, that power can not be exercised by 
the directors without the sanction of the stockholders given in the 
appropriate manner ina general meeting, either regular, or called 
for the especial purpose. The power of a board of directors of 
a railroad company does not extend to contracts involving the 
franchise ; and a lease of the road to other parties for a term of 
years with power to operate it and to charge tolls, is manifestly 
a part oi its franchise.’ When a lease has been made in accord- 
ance with the law and the charter of the corporation, the lessees 
may, if the instrument will bear that construction, take all the 
lands or easements appertaining to the road so leased,? and is 
entitled to the same rights with reference to such property as was 
the lessorcompany. In like manner the lessee company is fully 
liable for all wrongs committed by it as would have been the les- 
sor company had it continued to operate the road.? The lessee, 
however, can not be held liable for the antecedent torts of the 
lessor ;* but that rule, it seems, will not work both ways, for 
the lessor zs liable for wrongs committed, duties omitted, and 
contracts violated by the lessee.’ It is only reasonable that the 
lessor company, having availed itself of the privilege conferred 
upon it of deputing the exercise of its functions, should be held 
liable, as other principals are, for the competency and responsi- 
bility of its substitute or deputy. The real owners of a railroad 
may, therefore, it seems, be held responsible for the acts and 
contracts of the party operating the road, though doubtless that 
liability is cumulative, the actual wrong-doer being also subject 
to an action. 

V. The Contract of a Common Carrier in General.— The con- 
tract of a common carrier to deliver goods at the proper time 
and place, and in ‘‘ like good order,’’ is nearly absolute. ‘A 
carrier,’’ said Lord Mansfield, ‘‘ is in the nature of an insurer.’’ ® 


1 Stevens v. Davison, 18 Gratt. 819. 6 Forward v. Pittard, 1 Term, 27; Mc- 
2In the matter N. Y. Central, etc., Arthurs v. Sears, 21 Wend. 190, 192; s. ¢. 
Co., 49 N, Y. 414. 2 Redf. Am. R. Cas. 11; Richards v. Gil- 
8 Sprague v. Smith, 29 Vt. 421. bert, 5 Dig. 415; Trent, etc., Co. v. Wood, 
‘ Pittsburg, ete.,Co. v. Kain,35 Ind.291. 8 Esp. 127, 181; Sherman v. Wells, 28 
5 Ohio, etc., Co. v. Dunbar, 20 Ill. 628. Barb. 403; Ferguson v. Brent, 12 Md. 9. 


722 RAILWAY DELINQUENCIES. 


The exception of the acts of the public enemy, however impor- 

tant in time of war, is of course in abeyance in time of peace; 
and that of the ‘act of God”’ or ‘inevitable necessity,’’ has 
been so far refined away by judicial interpretation as to amount 
to very little as a modification of the simple and absolute liability 
which the policy of the common law has imposed upon that class 
of bailees. All material mitigations of that absolute responsi- 
bility must be found in special statutes or actual contract between 
the parties. This subject, however, is not within the scope of 
this inquiry. The first question is, who are the persons to whom 
the carrier may become so firmly bound, and with whom this 
stringent contract may or must be made. 

VI. Equal Rights of all Persons to the Services of Common 

Carrier. — The common-law rule is that a carrier is bound to 
transport all commodities which may be offered to him, and if he 
is a carrier of passengers as well, all persons who may desire to 
avail themselves of the carrier’s facilities. The only condition in 
either case is that he shall be paid for his service, and the only 
limitation is that the person or thing shall be of a suitable char- 
acter. He is not bound to transport in a passenger car a small- 
pox patient, or by any train a car loaded with dynamite. These 
are extreme illustrations of an obvious and reasonable exception. 
There is a further rule that for like services the same charge 
must be made to all persons. When the service rendered is 
identical in point of fact, as where goods of the same kind are 
transported for different persons from and to the same points, 
there can be no question. It is only where there is a difference 
in the distances to be traversed that the question of reasonable 
or unjust discrimination can be raised. 

The common carrier, who, according to Chief Justice Holt, 
** exercises a public employment,’’? must deal fairly with the 
public and without unjust discrimination. There may be, under 
certain circumstances, a just discrimination, as illustrated by the 
court in an Illinois case.? On a railroad in that State at a certain 
season of the year, freights bound southward are abundant and 


1 Coggs v. Bernard, 2 Ld. Raym. 


2 Chicago, etc., Co. 
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full rates may be charged, but if the same rates were charged 
for northward bound freights the cars would remain empty, for 
at the same season freights bound northward are scarce and the 
company operating in competition with water transportation must 
needs lower its rates to get even a modicum of business. Thus 
the same article being transported in one direction would be 
charged much more than if it were transported between the same 
points and the same distance in the other direction. This is 
regarded as an instance of just discrimination. 

VIL. What is an Unjust Discrimination. — The discrimination 
which is unjust is of a different character. The practice of 
charging a higher rate in proportion for transportation to or 
from stations where there is no competing line, than to or from 
stations at which there is competition is condemned by the 
laws as unjust discrimination.! 

It should, however, be observed that the mere fact that a greater 
rate in proportion to distance is charged in one case than in 
another should be held only prima facie evidence of unjust dis- 
crimination, not conclusive as it is in the Illinois statute of July 
1, 1871. A carrier should be permitted to justify the additional 
charge by showing, if he could, that the expense incurred in 
handling the goods at one point of shipment or discharge was 
greater than at the other, or other facts tending to show that 
the real reason for the extra charge was not the absence of com- 
petition. 

It has nevertheless been held competent for a railroad com- 
pany to make a distinction in its rates between goods of domes- 
tic origin and those brought into or passing through the State 
from another State ; but the rates must be uniform, those fixed 
for domestic goods must apply to all goods of that class and dis- 
cription, and those fixed for foreign goods to all such goods irre- 
spective of their ownership. This right of discriminating, it has’ 
been said, exists in all companies whose powers in that direction 
are not limited by statutes, and if the power to distinguish be- 
tween domestic goods, and those coming from without into the 
State be given by statute, such statute has been held not to 


1 Chicago, etc., Oo. v. People, supra. 
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contravene the constitution of the United States because in it 


sy] 
there is no distinction made between citizens. The foreign of 
goods may be the property of a citizen of the State in which pa 
the railroad is operated, or the domestic goods may be owned fre 
by a citizen of another State, or vice versa, the rule is the same tio 
in either case, the distinction is made in the goods, not in the tai 
owners or shippers.’ by 
VII. State Taxation of Interstate Commerce. —It may be up 
well however to consider in connection with this subject, the rul- du 
ings of the Supreme Court of the United States in the case of the ill 
Reading R. R. Co. v. Pennsylvania,’ better known as the State 
Freight Tax Case. The question was, whether a tax imposed by fu 
the State of Pennsylvania upon freight taken up by the railroad 
company within the State and carried out of it, or taken: up th 
outside the State and delivered within it, was repugnant to the ch 
constitution of the United States, and especially that clause th 
which ordains that ‘*Congress shall have power to regulate ex 
commerce with foreign nations and among the several States.’ ol 
It was held (1) that the constitutionality of a State tax is to ul 
be determined by the subject on which the burden is laid; (2) pl 
that the law in question imposed the tax upon the freight carried ; cl 
(3) that the transportation of freight, or of the subjects of com- el 
merce for the purpose of exchange or sale is a constituent of a 
commerce itself; (4) that a tax upon freight transported from st 
State to State is a regulation of commerce among the States. re 
The conclusion is, of course, that the tax in question was re- T 
pugnant to the constitution of the United States and absolutely t 
void. a 
The question raised by the comparison of this case with those 
first cited * is, whether the discrimination held legal in those cases 0 
is not obnoxious to the same objection as the tax imposed by the t 
State of Pennsylvania upon the subject-matter of interstate j 
commerce, or indeed upon the commerce itself. The stream can 1 
assuredly rise no higher than the fountain, the creature can not 
possess greater powers than the creator. If the State of Penn- 
] 


1 Shippers v. Pa. R. R. Co., 47 Pa. St. 215 Wall. (U. S.) 282, 282. 
338 ; Sanford v. Catawissa, etc.,Co., 24 Pa. 8 Shipper v. Pa., etc., Co., supra; Sand- 
St. 378. ford v. Catawissa, etc., Co. supra. 
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sylvania could impose no burden upon the material of commerce 
among the several States, cain it be possible that a railroad com- 
pany, of which it is the creator and which derives all its authority 
from the State itself, may exercise such a power. A discrimina- 
tion against freight passing from without into the State is pro 
tanto a burden upon that freight, such as could not be imposed 
by the State itself, and consequently the exaction of a charge ~ 
upon foreign freights, in excess of that imposed upon like pro- 
ducts of domestic origin, by a railway company, is ultra vires and 
illegal. 

The subject of interstate commerce will be hereafter more 
fully considered. 

IX. Unjust Discrimination further Considered — Remedy of 
the Party Aggrieved. —Of course it is essential to establish a 
charge of unjust discrimination against a railroad company, that 
the plaintiff shall aver and prove that the rate charged was in 
excess of the maximum prescribed by the statute, or by the tariff 
or schedule made in pursuance of it, if any such tariff or sched- 
ule has been made ; or else that higher rates were charged to the 
plaintiffs than to others for transportation of goods of the same 
class. The comparison in such a case must be made with prop- 
erty of the same kind, or at least of the same class in the 
defendant’s tariff of charges.’ This is the rule under the Illinois 
statutes regulating fares and freights on railroads, but in this 
respect the statute is merely declaratory of the common law. 
The essence of the offense is the partiality of the carrier in ex- 
torting from one person a greater amount than he is content to 
accept from another for the same services. 

If a railroad company, or indeed any other carrier, makes an 
overcharge in violation of law, either common or statutory, and 
the shipper accedes to it and pays the illegal demand without ob- 
jection, the payment is voluntary, and its excess can not be 
recovered back.? Whenever an extortion of this character is 


1 Chicago, ete., Co. v. People, 77 Johns. 240; Fleetwood v. New York, 2 
Th. 448, Sandf. 475; New York, etc., Co. v. Marsh, 
2 Arnold v. Georgia, etc., Co.,50 Ga. 12 N. Y. 312; Elliott ». Swartwout, 10 
804; Potomac, etc., Co. vr. Cumberland, Pet. 153; Maillard v. Lawrence, 3 Blatehf. 
etc., Co. 88 Md. 226; Hall v. Schultz,4 378; Kriesler v. Morton, 2 Curt. 239. 
VOL. XIX 48 


726 RAILWAY DELINQUENCIES. 


attempted, the shipper may either decline to pay and bring an 
action against the carrier for refusing to transport the goods at 
the proper (tendered) rate, or else pay under protest the amount 
demanded and afterwards sue to recover back the illegal part of 
the charge. The protest in such case saves all his rights.’ This 
is the rule, as well at common law, as under the statutes of the 
States and of the United States. Of course it is essential that 
the protest should be explicit and declare the intention to bring 
the action for the exeess. 

X. Penalty Prescribed by Statute for Unjust Discrimination 
or Extortion. — Under the statutes of some of the States a pen- 
alty is provided by law for such extartion; in that case the party 
aggrieved can not have an action for the excess, and in addition 
take the benefit of the penalty, if under the statutes it inurés to 
him. It is not unusual for statutes of this character to make 
the penalty a substitute for the damages recoverable by action.’ 
If the penalty prescribed is insufficient to reimburse the plain- 
tiff, it would seem that he is not precluded from his action as at 
common law.® 

If, however, the law limits the rates of freight which may be 
taken by a railroad company, and expressly gives an action for 
a violation of the law in exacting a greater compensation, no 
protest is necessary; the aggrieved shipper may voluntarily pay 
the excessive rate and yet bring suit to recover the penalty. In 
such case it is the law and not the protest that gives the right of 
action, but of course the recovery must follow the statute and 
can not vary from or exceed that which is thereby given.‘ 
Whether or not the statutory action for the penalty extinguishes 
the common-law remedy for the excess of payment, depends of 
course upon the language of the statute. In Iowa where such a 
statute is in force the common-law right of action is reserved ; 


1 Bend v. Hoyt, 13 Pet. 268; Griswold 3 Salem, etc., Co. v. Hays, 5 Cush. 458. 
v. Lawrence, 1 Blatchf. 599; Drake v. See, also, Fuller v. Chieago, etc., Co., 31 
Redfield, 4 Blatchf. 116; Swartwout v. Iowa, 187. 
Gihon, 3 How. (U. 8.) 110; Maxwall v. * Streeter v. Chicago, etc., Co., 40 Wis. 
Griswold, 10 How. (U. 8.) 242. 294. 

° Crosby v. Bennett, 7 Metc. (Mass.) 
17; Thurston v. Prentiss, 1 Mich. 196. 
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in Wisconsin it is abrogated, but as in that State the damages 
prescribed are highly penal, 7.e. three times the amount illegally 
exacted, the statutory remedy would be manifestly preferable, 
even if the party had an alternative right to a common-law action. 

XI. Drawbacks and Rebates. — While it has certainly been 
held that railroad companies may lawfully make contracts to 
refund a part of the compensation paid to them for transporta- 
tion, under the name of drawbacks or rebates,’ it is equally true 
that if that right is made a pretext for unjust discrimination 
between different customers of the road, such drawbacks or 
rebates are illegal, and can not be permitted, and if a provision 
for such drawbacks, including an illegal condition, is embodied 
in a contract otherwise innocuous, and is not severable from the 
innocent portions of it, the whole contract is thereby rendered 
void.? 

As will be seen by reference to another part of this article, it 
is proposed to make all drawbacks illegal, and, indeed, it is dif- 
ficult to see how any drawback can be other than an unjust 
discrimination, unless it is simply a reduction of rates to all the 
patrons of the carrier. 

XII. Express Companies Entitled to Equal Facilities. —It is 
equally as unlawful for railroad companies to discriminate between 
express companies as between individual shippers. They can not 
grant to one express company the exclusive privilege of carrying 
over their lines to the exclusion of other companies engaged in 
the same business. In this respect, and in all others, they must 
extend equal facilities to Thus a railroad company granting 
to one express company facilities for transporting express freight 
on the cars of the railroad company, and refusing the like 
privileges to another express company, was held liable to an 
action for damages, both under the statutes of the State and at 
common law.‘ And the liability of the carrier is not evaded by 


1 Toledo, etc., Co v. Elliott, 76 Ill. 67; ‘Ill. 865; New England, etc., Co. v. Maine, 
Stewart v. Lehigh, etc., Co., 88 N. J. L.  ete., Co., 57 Me. 188; McDuffie v. Port- 
505. land, etc., Co., 52 N. H. 436. 

2 Stewart v. Lehigh, etc., Co., supra. * New England, ete., Co. v. Maine, etc. 

3 Sandford v. R. R. Co., 24 Pa. St. Co., supra. 

382; Chicago, ete., Co. v. People, 56 
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the fact that its rules prohibit the carriage of any freight on pas- 
senger trains if exceptions are made in favor of one shipper to 
the exclusion of others. If the railroad company makes the rule 
and adheres to it, it is only exercising an undoubted right, for it 
is under no more obligation to carry freight on passenger cars 
than to carry passengers on a cattle train. If, however, the rule 
is relaxed in favor of particular customers, the door is opened to 
all others desirous of engaging in the same line of business, 
Railway companies may designate the character and amount of 
freight which they will carry on passenger trains, the only 
restriction is that they must not discriminate between the persons 
who offer it. It is their duty to carry for all in the same way and 
to the same extent. 

And if a railroad company should itself enter into the express 
business and carry freights usually known as express matter, its 
right to do so is undoubted, but it can not discriminate in favor 
of itself, as express company, against any other express com- 
pany.! 

XIU. The General Principle. — The general principle which 
runs through this whole subject is that all men must be equal before 
‘the railway company, as inexorably as that they shall be equal 
before the law. It is true, however, that a carrier may limit his 
common-law liability by special contract, though he can not do 
so by a general notice. In this manner he may discriminate as 
against one party as compared with another, but only with the 
express and distinct assent of the former. ‘‘ But the exemption 
from liability stipulated for must be lawful and reasonable ; if it 
is not it will be held to have been extorted from the shipper, and 
of course invalid for that reason. And it is not a reasonable 
agreement that the carrier shall not be liahle for losses resulting 
from his own negligence or that of his agents or employes. . A 
contract of that character is against public policy and void;? and 
in any case, it may be remarked, if the limitation on the carrier is 
embodied in his own receipt, signed by himself, it must be con- 
strued most strongly against him, and will not relieve him 


1 Southern, etc., Co. v. Memphis, etc., 2 Dorr v. New Jersey, etc., Co., 11 N. 
R. R. Co., 2 McCrary (C. C.) 570, 575. Y. 485; Farnham v. Camden, etc., Co., 
56 Pa. St. 53. 
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unless it is expressed in the clearest and most unambiguous 
terms.! 

XIV. Imperfections of State Powers to Regulate Interstate 
Commerce. — The greatest difficulty in the way of a proper pro- 
tection of the public against the unjust discriminations of 
carriers lies in the fact that, generally, railroad corporations are 
the creatures of the several States, and each derives all its pow- 
ers from the sovereignty that gave it birth. Theoretically, each 
railway company’s legal existence and corporate powers are 
limited by the line of the State; practically, it transacts as much 
business outside of the State as it does within it, in some cases 
much more. The corporation can not migrate to another 
sovereignty,’ and it can only transact any business without the 
territorial limits of its habitat by the comity of the State in 
which it may operate. Each State, however, being powerless to 
contro] the operations of its own corporations outside of its own 
borders, it has become practicable for combinations of these cor- 
porations in different States to control the whole subject of fares 
and freight charges within the country tributary to their lines, 
and to discriminate at their pleasure in favor of preferred local 
and even personal interests. The competition which regulates 
other modes of transportation is powerless to control that of 
railway companies when there has been a combination of the two 
or three lines which might have held a salutary check upon each 
other. From the nature of the case, no traffic but their own can 
be carried on in competition with them on their own roads, and 
the construction of new competing lines is usually a matter of so 
much expense, delay and hazard as to be practically impossible. 
Where there is a combination of competing lines of railway be- 
tween two points, or draining a particular section of country, 
there is a monopoly of the traffic of that section, or of those two 
terminal points. For this there is no remedy to be found in 
State legislation, unless the charters have been so framed as very 
fully to reserve the sovereignty and power to control fares and 
freight charges. 


1 Hooper v. Wells, 27 Cal. 11; 8. ¢.5 2 Bank of Augusta v. Earle, 13 Pet. 
Am. Law. Reg. (N. 8.) 16; 8. ¢.2 Am. R. (U.S.) 519, 606, and cases cited. 
R. Cas. 247. 
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XV. The Power of Congress to Regulate Interstate Com- 
merce. — It is therefore a matter of common notoriety that the 
regulation of interstate commerce under existing laws is so far 
imperfect that there are constant complaints that unjust dis- 
criminations are made in favor of one city or trade center and 
against another, and that an undue proportion of gain is derived 
from the internal commerce of the country by the great railway 
companies, at the expense and to the very great loss of the pro- 
ducer, manufacturer, or owner. 

For years past the intervention of Congress has been invoked. 
At last a bill has passed one house of Congress, with some pros- 
pect of passing the other, the design of which is to remedy the 
evils under consideration, and to exercise fully the power vested 
in Congress to regulate the whole subject. Whether the provis- 
ions of the proposed statute are wise and salutary, and likely to 
promote the public welfare, is a political or politico-economical 
question, which it might not be appropriate to discuss in these 
pages ; but the power of Congress to enact such a law and the 
limitations of its powers may with propriety be briefly con- 
sidered. 

The power of Congress to enact any law respecting railroads 
within the limits of the several States is derived from that clause 
of the constitution vesting in Congress the right ‘* to regulate 
commerce with foreign nations, and among the several States, 
and with the Indian tribes.’’ It will be observed that the power 
to regulate commerce ‘* with foreign nations ’’ and among the 
several States ’’ is identical, being given in the same clause. 
The regulation of foreign commerce by the general govern- 
ment has long been practically exclusive, but so far as inter- 
state commerce is concerned Congress has done little by way of 
regulation, except in statutes in controlling the navigation of the 
great rivers of the United States. So far as interstate traffic is 
carried on by rail little or nothing as yet has been done by 
Congress, but its power over the whole subject of interstate 
commerce is explicitly asserted by the Supreme Court of the 
United States in the first case in which the question was ever 
presented to that tribunal.’ It is there held that the power of 


1 Gibbons v. Ogden, 9 Wheat. (U. 8.) 1, 186. 
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Congress includes every species of commercial intercourse ; that 
neither commerce nor the right of Congress to control it stops at 
the external boundary of a State, although it does not of course 
affect that commerce which is purely internal; that the power 
to regulate is plenary and ‘‘ acknowledges no limitations other 
than are prescribed by the constitution ;’’ that it is exclusive 
and can not be exercised wholly or in part by the States after 
Congress has acted upon the subject. This ruling has been 
uniformly followed whenever the question has been presented to 
the court." 

Upon these principles it is manifest that the right of Congress 
to regulate interstate commerce is plenary and complete, and 
the only questions remaining to be considered are, what is inter- 
state commerce, and what is a legitimate regulation of it. 

It is, of course, obvious that all commerce which begins and 
ends within the limits of the same State is exempt from the con- 
trol of Congress, being purely internal commerce of the State. 
If, however, goods are transported from points within the State 
to the border for the purpose of being carried out of it, and if 
goods are brought from without to the State line, to be there 
taken up and carried to the interior, in either case the whole 
transportation, and every part of it, is interstate commerce, 
subject to the control of Congress; as well that part of it within 
the borders of a single State as the conjoint transportation in 
two or more States. It is the intention of the shipper and the 
destination of the goods which fixes the status of the goods and 
gives jurisdiction to the United States.’ 

XVI. What is Interstate Commerce? — Interstate commerce, 
therefore, is the transportation of goods or persons through or 
within two or more States, or from one State to another, and 
the power of Congress to regulate it is, as already said, iden- 
tical with its power to regulate foreign commerce. Whether the 
exercise of this power by the States is precluded by the grant 
of the jurisdiction to Congress or only by its exercise, is a 


1 Passenger Cases, 7 How.(U.S.) 283; (U.S.) 718; Crandall v. Nevada, 6 Wall. 
Cooley v. Port Warden, 12 How. (U.S.) (U.5S.) 35. 
299; Gilman v. Philadelphia, 3 Wall. 2? The Daniel Ball, 10 Wall. (U. 8.) 
557. 
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question which has been very fully considered by the Supreme 
Court of the United States. In Cooley v. Warden, etc.,' Mr, 
Justice Curtis says: ‘* Whatever subjects of this power are in 
their nature national, or only admit of one uniform system or 
plan of regulation, may justly be said to be of such a nature as 
to require exclusive regulation by Congress.’’ In a later case 
Mr. Justice Strong, after citing the foregoing passage, adds: 
‘* Surely transportation of passengers or merchandise through a 
State, or from one State to another, is of this nature. It is of 
national importance that over that subject there should be but 
one regulating power, for if one State can directly tax persons 
or property passing through it, or tax. them indirectly by levying 
a tax upon their transportation, every other State may, and thus 
commercial intercourse between States remote from each other 
may be destroyed.’’ This ruling was upon a case of State tax- 


ation of freight carried out of or brought into a State, but the 
same principle applies as well to legislation which in any degree 
affects the transit of persons or goods through or into a State.? 


The opinion has already been expressed that when a State has 
no power to tax the material of interstate commerce, or its 
transportation to, from, or through the State, a railroad com- 
pany can not, by discriminating freights, impose a like burden 
upon interstate commerce or its subject-matter. There has 
been some difficulty in defining the limits of State jurisdiction 
on this subject. It has been held by the Supreme Court of the 
United States,® that the State of Illinois had the power to regu- 
late the rates of storage on grain brought to its ports for ship- 
ment abroad or to other States, and this irrespective of the 
question whether the grain came from within the State or from 
other States. State regulations of this character could be en- 


1 12 How. (U. 8.) 319. 

2 Case of State Freight Tax, 15 Wall. 
(U. 8.) 282, 279, 280. See, also, Alney v. 
California, 24 How. (U. 8.) 169; Wood- 
ruff v. Parkham, 8 Wall. (U. 8S.) 123; 
Crandall ». Nevada, 6 Wall. 35; Hall ». 
De Cuir, 5 Otto (95 U. 8.), 485; Railroad 
Company v. Husen, 5 Otto (95 U.5S.), 
465; Pound v. Lurck, 56 Otto (95 U. S.), 


459; Peik v. Chicago, ete., Co. 4 Otto 
(94 U.S.), 164; Munn ». Illinois, 4 Otto 
(94 U. 8.), 118; Henderson v. Mayor, 
etc., 2 Otto (92 U. S.), 259, and numer- 
ous other cases in the later reports of the 
Supreme Court of the United States. 

3 Munn v. Illinois, 4 Otto (94 U. S.), 
113, 136. 
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forced, although they might infringe upon the interests of per- 
sons engaged in interstate commerce. In another case in the 
same volume’ it was held that a State has the power to prescribe 
maximum rates of fare and freight charges to be exacted by 
railroad companies chartered by the State, and this irrespective 
of the question whether the travel and traffic affected is inter- 
state or purely internal. Mr. Chief Justice Waite says, very 
aptly: ** Until Congress acts, the State must be permitted to 
adopt such rules and regulations as may be necessary to pro- 
mote the general welfare of the people within its own jurisdic- 
tion, even although in so doing, those without may be indirectly 
affected.’’ In a case involving a like statute in the State of 
Wisconsin, there is a similar ruling.” 

The power of Congress over the subject of interstate com- 
merce is analogous to that which it possesses to enact a general 
bankruptcy law. State insolvent laws are in full force untila 
bankrupt law is enacted by Congress, then they are ipso facto 
suspended. So with reference to this subject — ‘‘ until Congress 
acts,’’ to use the language of Chief Justice Waite, the States 
have very full powers, each within its own jurisdiction, to con- 
trol the subject-matter of interstate commerce, and the charges 
upon its storage and its transportation, subject only to the re- 
striction that no discrimination shall be made against the mate- 
rial of that commerce and in favor of the material of internal 
commerce. 

XVII. What is the Regulation of Interstate Commerce? — 
This has been the law since the origin of the great railway sys- 
tem of the United States and is still the law. Congress has not 
acted, but its power to do so has suffered no diminution from 
non-user.® It is now proposed seriously that it shall act, and the 
question naturally arises, what is regulation of commerce among 
the States within the meaning of the constitutional grant of that 
power to Congress. This opens a wide field for speculation, for 
necessarily there are few adjudged cases bearing even indirectly 
upon the subject. In the matter of telegraphic communication 


1 Chicago, etc., Co. v. Iowa, 4 Otto 2 Peik v. Chicago, etc., Co., 4 Otto (94 
(94 U. S.), 155, 161. U. S.), 164, 175. 
5 U.S. Rev. Stuts., sects. 5263, et seg. 
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as a means of interstate commerce, Congress has acted. By 
the act of July 24, 1866, Congress, in effect, forbids all monop- 
olies in the operation of telegraph lines, and confers upon tele- 
graph companies certain rights within the territory of a State 
different from that from which it derives its charter. In a case 
subsequent to the enactment of this statute, the Supreme Court 
of the United States! held that it was not only the right but the 
duty of Congress to take care that intercourse among the States 
and the transmission of intelligence should be free and untram- 
meled, and that it should not be fettered by hostile State legis- 
lation. Telegraphic communication therefore is a legitimate 
element of interstate commerce, as essential in many points of 
view as the actual transfer of the material subjects of that com- 
merce. The telegraphic order to sell, hold, or ship a car load 
of wheat is as much and as essential an element of commerce as 
the wheat itself. 

XVIII. The Contemplated Action of Congress in the Regula- 
tion of Interstate Commerce. — The evils of the existing system 
of interstate traffic and communication for the remedy of which 
Federal legislation is proposed, may be very distinctly seen by a 
brief reference to provisions of the bill now pending in Congress 
and designed to regulate interstate commerce. The first section 
makes it unlawful for any person or corporation engaged as com- 
mon carrier in interstate commerce to discriminate in charges 
for such services for or against one person as compared with 
like services rendered to another. It provides for a fixed rate 
of fare for passengers (three cents per mile), forbids discrimina- 
tion in the quality of accommodations, on account of race or 
color, and prohibits factitious or simulated breaks or stoppages, 
designed or tending to deprive the shipper of the benefit of hav- 
ing a continuous transportation of his goods. The second sec- 
tion forbids all rebates, drawbacks, or other advantages of that 
character, and thus effectually excludes the possibility of evad- 
ing in that manner the prohibition of discrimination embodied 
in the first section. The third section forbids combinations be- 
tween two or more carriers to prevent the transportation of 


1 Pensacola, etc., Co. v. Western, etc., Co., 6 Otto (96 U. 8.), 1. 
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goods from being continuous from the place of shipment to that 
of destination. It further forbids the pooling of freights and all 
contracts and combinations for that purpose. The fourth sec- 
tion prohibits the charging of a higher rate of freight for a shorter 
than for a longer distance (including the shorter) on the same 
railroad. The fifth section requires the adoption and posting of 
schedules of rates of freight regulating the changes that may be 
made in such schedules, and requiring details of the items of 
such freight charges. The sixth section declares that the act 
shall apply to all cases of continuous carriage of property, by 
one or more lines of transportation, whether the service be per- 
formed by, or the compensation paid to one or more of the car- 
riers. The seventh section fixes the damages recoverable for a 
violation of the act at a sum equal to three times the actual dam- 
age suffered, prescribes the mode of enforcing the law and limits 
the time in which an action for its violation shall be bro .~>*. 
The eighth section declares that a violation of the act by any 
person acting in an official capacity for any corporation engaged 
in the carrying business, shall be a misdemeanor punishable by 
a fine not exceeding two thousand dollars. The ninth section 
excludes internal commerce from the operation of the act, and 
the tenth is explanatory of the terms used in it. 

It is manifest from the brief sketch of the bill, known as the 
Reagan interstate commerce bill, and it will be equally obvious 
upon a close and critical examination of its text, that if it shall 
be passed without amendment, or even with material supplemental 
provisions, it will be at best but a nucleus for a great mass 
of future legislation. If its promoters entertain the opinion 
that their product even approximates the dignity of a finality, 
they labor under a very grave mistake. In these days of uni- 
versal inter-communication, nearly the whole of the domestic 
commerce of the United States is interstate commerce and sadly 
needs uniform and appropriate regulation at the hands of the 
only body constitutionally competent to regulate it. Hence, it — 
is apparent that in the near future a system of law controlling, 
in all its multiplicity of detail, the whole subject of interstate 
commerce, must be built up by legislative action and judicial 
construction. A thorough revisal and reconstruction of the law 
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relating to common carriers is inevitable, because the carrying 
business of the country has assumed such vast proportions and 
has fallen so completely into the hands of great corporations, 
whose complex systems have been ramified in so many directions 
in equal and utter disregard of geographical lines, and of the 
natural outlets of commerce by lake and river, that State con- 
trol of the subject is no longer possible. The foundations of 
the law relating to common carriers were laid when goods were 
carried on pack-horses and passengers on pillions behind the 
saddles of the carriers, its leading principles being founded on 
reason, equity and public policy, are still worthy of all accepta- 
tion, and will doubtless remain immutable. But manifestly in 
these days, when passengers by scores and hundreds, in Pull- 
man cars, and goods in fast freight trains are whirled through 
half a dozen States in a day, the details of the law need much 
modification. The subject can not be adequately or even intel- 
ligently and consistently treated, except by a vigorous, judicious 
and effective exercise of the ample powers vested in Congress by 
the constitution of the United States. 


W. L. Sr. 


Sr. Lovis, Mo. 
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TITLE TO DIVIDENDS AS BETWEEN LIFE TENANTS 
AND REMAINDERMEN. 


. When a Dividend is Ordinary and when Extraordinary. 

. How far Intent Controls. 

. Tendency of Early English Cases to favor Remainderman. 

. Later English Cases more Favorable to Life Tenant. 

. Classification of American Cases — The Massachusetts’ Group. 
. The Group of the Middle States. 

. Some Conclusions. 


These simultaneous interests arise from wills or deeds of trust, 
giving shares of stock in trust to pay the dividends, income, pro- 
fits or proceeds to one person for life with remainder over to 
another. Usually there is no difficulty in these cases, the life 
tenant taking all the regular dividends declared during his life, 
even those whick are not yet payable at his death; but not tak- 
ing those declared before, but payable after the commencement 
of his life estate.’ 

I. When a Dividend is Ordinary and when Extraordinary. — 
But when extra or extraordinary dividends or bonuses are de- 
clared, either as stock or cash dividends, the interests of the life 
tenant and the remainderman frequently conflict; the former 
claiming that even such dividend must go to him as the proceeds 
of the shares, the latter claiming that they should be added to 
the corpus of the trust. One of the obstacles to a general solu- 
tion of this question is the difficulty of making a clear and 
definite distinction between ordinary and extraordinary dividends. 
Indeed the distinction can not be definitely made, but seems 
usually to be based upon some general and indefinite principle of 
this sort: that ordinary dividends are those declared from the 
ordinary current earnings of a company; while ext.aordinary 
dividends are those declared in addition to and distinct from the 


1 Cogswell v. Cogswell, 2 Edw. Ch. Johnsonv. Bridgewater Mfg. Co., 14 Gray, 
231; Abercrombie v. Riddle, 8 Md. Ch, 274 seems somewhat contradictory. 
820; Locke v. Venables, 27 Beav. 598. 
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ordinary dividends ; or from surplus funds or accumulated earn- 
ings, or from some large acquisition of property by the corpora- 
tion extraneous to the regular earnings, — some ‘* windfall’? as it 
were; or upon a palpable distribution of the capital stock of the 
corporation. Since it is evident that there is a real distinction, 
this basis of distinction, however unsatisfactory from its indefi- 
niteness, must suffice in default of a better one. 

Il. How far Intent Controls. — We may safely start out with 
a proposition which is generally accepted by the authorities, that 
in every case the intention of the testator or of the grantor of 
the trust deed, so far as it can be ascertained, shall control.! 
Where, however, as in many cases, the provisions of the will or 
trust deed do not clearly disclose the testator’s or grantor’s in- 
tention; or where there was in fact no intention, because the 
occurrences which are brought in question had not been even 
remotely contemplated or anticipated, some other ruling princi- 
ples must be sought. We may therefore lay down as a second 
proposition that the question must be decided by a consideration 
of all the facts preceding, attending, and refulting from the 
declaration of the dividend ; that is, from the whole character of 
the transaction and the nature and source of the property dis- 
tributed.? This proposition, it is true, is not sustained by all the 
cases ; it being said in some that the decision must rest upon the 
form of the resolution declaring the dividend, and in others that 
it must rest upon the intention of the directors in declaring the 
dividend. Thus, in Minot v. Paine * a simple rule was laid down, 
according to which the form in which the dividend is declared 
should determine to whom it should go. In Paris v. Paris,‘ 
where a bonus declared by a bank was claimed by a life tenant 
of bank shares and by the remainderman, it was said: ‘It is 
true the bank have it in their power to give the bonus to the ten- 


1 Read v. Head, 6 Allen, 174; Clark- 
son v. Clarkson, 18 Barb. 646; Millen v. 
Guerrard, 67 Ga. 284; Jones v. Ogk, L. 
R. 14 Eq. 419. 

2 Daland v. Williams, 101 Mass. 571; 
Leland v. Hayden, 102 Mass. 542; Heard 
v. Eldridge, 109 Mass. 258; Rand ». 
Hubbel, 115 Mass. 461; Millen v. Guer- 


rard, 67 Ga. 284; Witts v. Steere, 18 
Ves. 368; Price v. Anderson, 15 Sim. 
478; Hartley v. Allen, 4 Jur. (n. 8.) 500; 
Plumbe v. Neild, 6 Jur. (x. 8.) 529; 
Hopkins’ Trust, L. R. 18 Eq. 696. 

5 99 Mass. 101. 
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ant for life.’’ This, however, seems to mean not so much that 
the intention of the directors should determine whether a bonus 
should go to the life tenant or the remainderman, as that it might 
determine whether there should be any bonus or not; for the 
directors might have simply increased the ordinary dividend. In 
Hopkin’s Trust,’ it was said that the company’s deed of settle- 
ment, and the evident intent of the resolution to treat the money 
distributed as a dividend are quite conclusive that it was an ordi- 
nary dividend and goes to the life tenant. On the other hand, 
several Massachusetts cases, while adopting the rule of Minot 
v. Paine that all stock dividends shall be considered capital and 
all cash dividends income, modify it by holding that whether a 
dividend be of stock or cash shall be determined by the sub- 
stance and intent of the transaction ;? and in Heard v. Eldridge,* 
it is said: ‘* The suggestion that the intention of the directors 
shall determine the question whether the dividend is capital or 
income can not becorrect. * * * It is more safe to look at 
the character of the property and the transaction.’’ In Millen v. 
Guerrard ‘ also, it is the real meaning and intent of the action of 
the corporation, and not the mere intention of the directors, which 
it is held must be considered. Several English cases, while 
agreeing with Paris v. Paris, that a corporation may avoid diffi- 
culties over extra dividends by simply increasing the ordinary 
dividends, add that if an extra dividend be declared, the form 
in which it is declared is wholly immaterial.° 

Ill. Tendency of Harly English Cases to favor Remainder- 
men. — Beyond these preliminary propositions, which are gen- 
erally accepted, uncertain ground is reached, the facts and cir- 
cumstances of the cases varying so greatly that it is difficult to 
deduce any general principle. In some cases the shares which 
are held in trust for life with remainder over have been 
bequeathed specifically or as a part of the residuary estate; in 
others they have been purchased by the trustees from the trust 
fund. The extraordinary dividends may have been declared from 


1 L. R. 18 Eq. 696. * 67 Ga. 284, 

2 Daland v. Williams, Leland v. Hay- 5 Witts v. Steere, 18 Ves. 363; Price 
den, Rand v. Hubbel, ubi supra. v. Anderson, 15 Sim. 473; Plumbe ». 

5 109 Mass. 258. Neild, 6 Jur. (x. 8.) 529. 
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a surplus accumulated either before or after the creation of the 
trust, or the purchase of the shares. The dividends may have 
been declared in cash or stock, or optionally in either, and if in 


stock it may be in new shares which are offered to the share-— 


holders at par, or at less than par, or for nothing, or in old shares 
which the corporation has bought in. In other words, while 
there is strong analogy, there is but little similarity among the 
cases, and much ingenuity has been shown by the courts in 
‘* distinguishing ’’ one case from another. It is necessary, 
therefore, to review the cases somewhat at large, beginning with 
the English reports, among which are found the earliest authori- 
ties in point. ; 

In Brander v. Brander,’ a life tenant held Bank of England 
shares under a will. The bank having subscribed £1,000,000 
to a government loan, and received therefor £1,125,000 of 
annuities, which it resolved to distribute among its share- 
holders, it was held by Loughborough, Lord Chancellor, that 
this was not income for the life tenant, but an accretion to 
the capital. This case was disapproved but followed by Eldon, 
Lord Chancellor, in Paris v. Paris.2, Here atestator died before 
1798, leaving the dividends of his bank stock to his wife for life ; in 
September, 1804, the bank declared a regular three and one-half per 
cent dividend of interest and profits for the half year, and shortly 
after resolved on a division of money at the rate of five pounds per 
cent. This the life tenant claimed as a dividend, trying to dis- 
tinguish the case from Brander v. Brander, on the ground that 
this bonus was probably paid from profits accruing since the 
testator’s death, since three like dividends had been paid; and 
on the further ground that the former case was a distribution of 
stock, and this one of money. But Lord Eldon held that the 
bonus went to the torpus of the trust, and that on neither of the two 
grounds could the case be safely distinguished from Brander v. 
Brander; intimating as to the first ground that he disapproved 
of any inquiry as to the source from which a bonus was made, 
and saying that, ‘‘ as to the distinction between stock and money, 
that is too thin; and if the law is that this extraordinary profit 


1 4 Ves. 800 (1799). 


2 10 Ves. 184 (1804). 
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if given in the shape of stock shall be considered capital, it 
must be capital if given as money.’’ In Clayton v. Gresham,’ 
no relevant facts are given, but we find this head note: ‘*An ex- 
traordinary dividend of profits by Bank of England among pro- 
prietors of bank stock is considered as capital;’’ and in Lord 
Eldon’s decision this sentence: ‘‘ The bonus must be laid out; 
the interest to be paid to her in the same manner.’’ In Witts 
v. Steere,? the chancellor directed an extraordinary dividend on 
shares held in trust for life to be carried to the corpus of the 
trust, holding that the question was not res nova, but that he was 
bound by the foregoing decisions and by Irvine v. Houston, a 
Scotch appeal in the House of Lords. The facts were that a 
testator bequeathed his Bank of England shares to executors, in 
trust to pay dividends and profits to his daughter for life. In 
September, 1805, the directors having advised a division of five 
per cent out of interest and profits over and above the half yearly 
dividend of three and a half per cent, and that both be included 
in one warrant, the bank declared a dividend of eight and a half 
per cent for the half year. 

IV. Later English Cases more Favorable to the Life Tenant.— 
Thus far all the cases had favored the remaindermen as against 
the life tenants of shares of stock. In the next reported case,* 
Lord Eldon seemed to break loose from the precedents which 
had been reluctantly followed, and decided in favor of the life 
tenant. The testator died in 1779, leaving money in trust to be 
invested in bank stock, with a life estate in his daughter and re- 
mainder over. The semi-annual dividends ranged from two and 
three-fourths to five per cent. On September 18, 1806, the 
directors, having advised a participation of five per cent in addi- 
tion to the usual semi-annual dividend, both to be ineluded in one 
warrant, a dividend of eight and one-half per cent for the half 
year was declared. This case might seem to be distinguished 
from the preceding ones in that the five per cent dividend was 
clearly derived from profits accrued since the testator’s death ; but 
the chancellor had held in Paris v. Paris, that that consideration 
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could not be taken into account; or it might be sufficiently dis- 
tinguished by the fact that while in the other cases the shares 
had been bequeathed by their owner, in this case they were 
brought out of the trust funds after the testator’s death. But, 
as a matter of fact, this was a case in which existed the difficulty 
already spoken of, of definitely distinguishing between an ordi- 
nary and an extraordinary dividend, and the decision rests upon 
the preliminary conclusion that the five per cent dividend was an 
ordinary, and not an extraordinary one. On this essential point 
the case was exactly similar to Witts v. Steere, and may there- 
fore be considered as directly overruling that case. 

Hooper v. Rossiter,’ followed the earlier cases. A testator, by 
will dated 1812, gave his wife for life ‘* the interest, dividends, 
and profits from his bank stock ;’’ in 1816 the bank, on «a loan to 
the government, increased its capital stock and resolved to ap- 
portion the additional capital eo nomine among the shareholders, 
giving a bonus of £25 per share; this bonus was held to be an 
accretion to the corpus of the trust. Alexander, Chief Baron, 
said that former decisions settled this, that although the earlier 
cases were unsatisfactory to the judges deciding the later cases, 
still, as they felt bound by them, he must submit to the same au- 
thority. And he added: ‘It seems to have become an established 
principle, as the result deducible from all the cases, that where 
the increase can be shown to be a dividend, the life tenant is to 
have it; but where it can not be so considered, it must be taken 
as an accretion to the capital, and then go to the remainderman.”’ 
This case, more than all the others, seems to lay great stress upon 
the form of the transaction; and the same idea appears to have 
prevailed in Price v. Anderson,’ in which a corporation, shares 
in which wefe held in trust for life, declared, in 1840, ‘in addi- 
tion to the ordinary dividend of two and one-half per cent for 
the half-year * * * a distribution of five per cent out of 
the accumulated profits,’’ and in 1846 instead of the usual two 
and one-half per cent dividend, ‘+ a dividend of twelve and one- 
half per cent on the capital stock of the company.’’ Shadwell, 
Vice-Chancellor, ordered the first to be considered as capital, not 
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being made as a dividend; and held, as to the second, that it 
was dividend and went as income to the life tenant, and that 
the question must be determined by the way in which the 
corporation had dealt with their profits; and that, being 
taken from the profits, it would prima facie belong to the life 
tenant as income, though the corporation might have declared 
that part should be capital and part dividend. In the next case 
the same judge held that where the Bank of England had declared 
a semi-annual dividend of three and one-half per cent, and at the 
same time a bonus of one per cent out of the interest and profits, 
the life tenant of bank shares was entitled to the bonus as well as 
the dividend. Most of the subsequent decisions seem to have 
less regard for arbitrary forms and more for the facts and cir- 
cumstances of each case, including the source of the moneys from 
which a bonus is declared. In Johnson v. Johnson,’ a testator 
died in 1846, bequeathing shares in an insurance company with 
other property in trust to his widow for life. In 1848, the com- 
pany resolved that ‘‘a bonus or increased dividend of £10 per 
share be added to the usual dividend of £3 per share, making 
together £13 per share.’’ Other bonuses were declared, but it 
does not appear whether they accumulated before or after the tes- 
tator’s death. Knight-Bruce, Vice-Chancellor, said: I consider 
this bonusto beincome. * * * Astothe other bonuses, I am 
not clear whether, although they are themselves income, they 
are such income as the widow is entitled to; for they may have 
accrued before testator’s death, and therefore may form part of 
his estate.’’ In Murray v. Glasse,* where a testator bequeathed 
his property in trust for his wife’s life, including certain Mexican 
mint shares, on which, since the testator’s death, dividends and 
bonuses had been received to a large amount, the qfiestion arising 
as to whom these dividends and bonuses belonged, Wood, Vice- 
Chancéllor, said: ‘* The widow is entitled to have all the divi- 
dends on the mint shares accrued, due since the testator’s death, 
and the bonuses also, if they were paid out of the profits, which 
is nowhere stated.’’ It was held by Kindersley, Vice-Chancellor, 


1 Preston v. Melville, 16 Sim. 168 | 2 15 Jur. 714 (1850). 
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in Plumbe v. Neild,! that a bonus may be distinguished from a 
dividend, and does not necessarily go to the person entitled to the 
dividend ; but that merely calling it a bonus does not distinguish 
it, if it is apparent from the facts that it is practically a dividend. 
In this case a testator died March, 1857, bequeathing bank 
shares for life; in July, 1857, a dividend of five per cent was de- 
clared and also a bonus of seven and one-half per cent, the 
warrant reading: — 


‘* Half year’s dividend to July, 1857 £17.10.0 


£43.15.0;”? 
and in July, 1858, a dividend of five per cent and a bonus of 
two and one-half per cent, the bonuses being declared out of the 
profits, and the accounts of the bank being made up semi-annually. 
The life tenant was declared entitled to the bonuses, the Vice- 
Chancellor saying that the principle of the cases is this: If the 
bonus was declared as such out of the profits, it might be either 


out of those of that actual half year, or of that half year and the 
accumulations of the last seven or ten years, and it could not be 
made a matter of calculation as to how much accrued during the 
lives of A. and B., etce.; and therefore it must be treated as 
capable of being distinguished from dividends. But that in this 
case what was done is apparent from the face of the report ; that 
part of the net earnings of the half year was divided as a dividend, 
and the rest when divided they chose to call a bonus; but that 
calling it a bonus was apparently a metter of convenience, and 
did not affect the parties receiving it, if it was the actual profits 
of that half year. In Bates v. Mackinley,? a testator died in 
1860 bequeathing his personal estate, including certain proprie- 
tor’s shares, in the Lima Gas Company, to his executors in trust 
to pay an annuity to his widow. It was agreed in 1853, that the 
English shareholders were to receive a bonus of $100,000, after- 
wards commuted to $40 per share. This bonus was paid after the 
testator’s death, and two dividends were also declared in 1861, 
from profits made prior to the testator’s death ; and it was held 
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that the bonus went to the corpus, and the dividends to the in- 
come of the trust. In Barton’s Trust, B., by trust deed dated 
March, 1850, gave shares in the India Gen. S. Nav. Co., ia trust 
to pay ‘* interest, dividends, share of profits, or annual proceeds ”’ 
to C. for life. C. died in 1861, at which time several new shares 
stood in the trust, which her executor claimed as income accruing 
during her life. The company originally issued only a portion 
of its stock, and by its deed of settlement the directors were to 
make semi-annual reports of profits, and the shareholders could 
decide that part of the profits should be retained for contingen- 
cies and the rest distributed in dividends. At several meetings 
in 1858-59 this was done, cash dividends being declared, and new 
shares being issued to represent the profits retained and applied 
to the purchase of new property. Wood, Vice-Chancellor, held 
that the new shares went to the corpus of the trust, and not as 
income to the lifetenant. ‘* The dividend to which a life tenant is 
entitled is the dividend which the company chooses to declare. 
And when the company meet and say that they will not declare 
a dividend, but will carry over some part of the half year’s earn- 
ings to the capital account and turn it into capital, it is compe- 
tent for them to do so; and where this is done everybody is 
bound by it, and the life tenant of those shares can not com- 
plain.”’ 

From this review of the English cases, it is apparent that no 
well defined general principle has been formulated, which can be 
accurately applied in the determination of future cases. The only 
deductions which can be made are that the tendency of the later 
cases is to hold that a corporation may rightfully retain its profits 
if expedient ; that while extra dividends or bonuses usually go 
to the corpus and not to the income of a trust, still the decision 
in each case must rest upon the actual intent and substance of 
the corporate action and all the circumstances connected there- 
with; that it is material to consider whether the bonus is de- 
clared from profits, and if so whether those profits accrued before 
or after the creation of the life estate in the shares; but that no 
apportionment of a bonus can be made between the life tenant 
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and the remainderman, if those profits accrued in part before and 
in part after the creation of the life estate. 

V. Classification of American Cases — The Massachusetts’ 
Group.— The same variety of facts and conclusions is found in the 
American as in the English cases, but in the former the principles 
deduced seem to be more clearly and decisively enunciated. 
While it can not be said that the courts of any State have by a 
course of decisions reached harmonious conclusions, the later 
American cases may be roughly classed in two groups, the Massa- 
chusetts’ group and the Middle States’ group, which will be con- 
sidered in turn. In Harvard College v. Amory,' funds left in 
trust for life with remainder over to Harvard College were by 
the trustees invested in the shares of an insurance company and 
a manufacturing company. The insurance company declared an 
extra dividend of fourteen per cent from money received under a 
Spanish treaty in satisfaction of spoliation claims pending at the 
time of the investment ; the manufacturing company declared an 
extra dividend from the proceeds of the sale of patent rights and 
machinery, which facts were known of at the time of the invest- 
ment. The plaintiff objected to the trustees’ accounts, claiming 
that the income of the trust during five years had been so large 
as to impair the trust fund, and that these extraordinary divi- 
dends should go to the corpus of the trust to make it intact; 
but it was held that extra dividends declared from moneys so 
derived were not a distribution of capital stock, but of profits, and 
were therefore income. In Wheeler v. Perry,’ a testator left 
in trust for life two shares of stock of $500 each, which, at the 
date of the will, were worth $1,500 each, and were so regarded 
by the testator. Subsequently the corporation decided to sell its 
property and dissolve, and it paid six dividends to its share- 
holders, $1,525 in all oneach share. It was held that these divi- 
dends were of capital, and went wholly to the corpus of the trust. 
In Balch v. Hallet,® shares of stock in a wharf and building com- 
pany were held in trust for life, with remainder over, and divi- 
dends were declared from the proceeds of the sale of land, etc. 


1 9 Pick. 446 (1880). $ 10 Gratt. 102 (1858). 
2 18 N. H.807 (1846). 


TITLE TO DIVIDENDS. 747 


It was held that these were not extraordinary dividends or 
bonuses, and if they did not impair or diminish the corpus of the 
trust they must go as income to the cestui que trust. In Atkins 
vy. Albree,! a testator left in trust for life shares of stock in a 
corporation, which subsequently increased its capital stock. The 
right of the trustees as shareholders to subscribe for the new 
shares was of substantial value, and was sold for their benefit. It 
was held that the proceeds of the sale were an extraordinary bonus 
or addition to the stock, and that this increment must be treated 
as capital and added to the trust fund; that such a right was not 
profit or income, but was inherent in the stock, and was part of 
the corpus of the trust. In Parker v. Mason,’ where bank shares 
were held in trust for life, the bank directors, believing the capi- 
tal stock to be impaired by some bad debts, had the par value of 
the shares reduced from $50 to $25. Subsequently the debts 
were recovered, and the directors thereupon issued one new share 
on each old one, and this was held to be a replacement of the 
capital which goes to the corpus of the trust. The later Rhode 
Island case of Busbee v. Freeman* held that new shares issued 
to the shareholders, whether for cash or gratis, would go to the 
remainderman of shares held in trust, because by this new issue 
the corpus of the trust would otherwise be impaired, the en- 
hanced value of the old shares. being to that extent reduced. The 
next Massachusetts case,‘ isan important one. Here funds held 
in trust for. life were invested in shares of the Chicago, Burling- 
ton and Quincy Railway Company, which, besides the regular 
dividends, declared a stock dividend of twenty per cent. In 
holding that these new shares went to the corpus of the trust the 
court said that shares so distributed accrue as capital although 
they represent net earnings ; that until the dividend was declared 
the net earnings remained corporate property, to which the share- 
holders had no title; that if the stock dividend had not been 
made the enhanced value of the old shares would have been capi- 
tal; and that the simple rule is to regard cash dividends, how- 
ever large, as income, and stock dividends, however made, as 


194 Mass. 359 (1866), $11 RK. 149. 
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capital. And after reviewing the authorities the court continued : 
‘**As the corporation is the legal owner of the property, and has 
power, within the limits of its charter, to give its shareholders 
either an increase of income or an increase of capital, out of 
money in its hands, it would follow that an increase of capital 
should be kept for the remainderman and an increase of income 
should be paid to the life tenant.’’ This has heen followed by 
the later Massachusetts cases, while it has been either disap- 
proved of or ingeniously distinguished by the courts of other 
States. The simple rule which it lays down, making the arbitrary 
distinction between cash and stock dividends, which Lord Eldon 
had declared in Paris v. Paris to be ** too thin,’’ is the main 
characteristic of what we have called the Massachusetts group 
of cases. The rule is certainly simple and convenient; it 
avoids the difficulty of distinguishing between ordinary dividends, 
for stock dividends are clearly extraordinary, and cash dividends, 
however large, and whether ordinary or extraordinary, are by 
this rule to be considered as income. Moreover, it has the ad- 
vantage of enabling a trustee holding shares in trust for life to 
perform his duty with certainty in the appropriation of any form 
of dividend, without any application to the courts for instruction. 
But it can not, I think, be denied that this arbitrary rule would, 
in many cases, work great injustice; and it is a question to be 
considered whether the injustice and unfairness resulting from 
its application do not more than offset its advantageous effects. 

In Daland v. Williams,’ a trustee invested a fund held in trust 
for life in the shares of a Maine manufacturing company, which, 
having invested part of its profits in new property, increased its 
capital stock from $700,000 to $1,000,000, to represent that 
increase of property; and it being illegal in Maine to make 
stock dividends, the company declared a cash dividend of forty 
per cent, — $280,000 in all—and authorized its treasurer to 
receive the dividend cheques to that amount in exchange for new 
shares, and to sell the balance of them. The market value of 
the old and new shares was $163. The court held that, since the 
shareholders had the option to receive their dividends in cash, 
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this was technically a cash dividend and therefore legal; but that, 
as the market value of the new shares was far greater than the 
amount of cash that would be received in lieu thereof, the option 
was valueless, and the dividend was therefore practically a stock 
dividend, and must, by the rule in Minot v. Paine, be capital . 
and go to the corpus of the trust. In Leland v. Hayden,’ ninety 
shares in the Old Colony Company were held in trust for life. 
From profits accumulated after the creation of the trust the com- 
pany purchased some of the shares of its own capital stock, and 
bought other property, and then increased its capital stock, 
offering one new share at par to the owner of every five shares of 
old stock, and declared a dividend of forty per cent from its sur- 
plus earnings, twenty per cent to be paid in the old shares pur- 
chased by the company, and twenty percent in cash derived from 
the sale of the new shares. The court said that the principle 
was settled by Minot v. Paine, that all cash dividends must be 
regarded as income, and all stock dividends as capital, and then 
reached the paradoxical conclusion that the twenty per cent paid 
in old shares of stock was a cash dividend, and went to the in- 
come of the trust, while the twenty per cent paid in cash was a 
stock dividend and went to the corpus of the trust. The course 
of reasoning resulting in this paradox wasas follows: Accepting 
the rule of Minot v. Paine, the question whether a dividend is of 
stock or of cash is to be determined by the substance and intent 
of the transaction ; now the shares of old stock distributed repre- 
sented cash invested from accumulated earnings ; the dividend did 
not affect the value of the shares outstanding relatively to the 
whole capital stock ; they represented the same proportional part 
of the capital stock; while in form a stock dividend therefore 
in substance and effect it was a cash dividend. The other divi- 
dend, on the other hand, while in form a cash dividend, was 
substantially a dividend paid in new shares; for the issue of 
these new shares affected the relative value of the old shares; 
they increased the nominal value of the corporate property. In 
Heard v. Eldridge,’ a fund held in trust for life consisted of 
shares of stock in a wharf company, whose corporate property 
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consisted of real estate and its income of rents and wharfage, 
The city of Boston condemned and took part of its property for 
public purposes, paying therefor $185,000, of which the direc- 
tors distributed $75,000 among its shareholders, reserving the 
rest. This was held to be clearly a division of part of the capi- 
tal stock, which should go to the corpus, and not to the income of 
the trust. It does not appear whether or not this distribution 
impaired the corpus of the trust by diminishing the value of the 
shares ; if it did, as may be most reasonably presumed, this case 
would seem to be at variance with Balch v. Hallett.’ Nor can 
Read v. Head, be considered as sustaining it, for there a dis- 
tribution of the proceeds of the sale of the corporate property 
was the only dividend which could possibly have been contem- 
plated by the testator. The decision is more in harmony with the 
earlier case of Harvard College v. Amory, which is an unsatis- 
factory authority. Rand v. Hubbel,’ is very similar to Daland 
v. Williams, and follows that case and Minot v. Paine. A cor- 
poration, shares of whose capital stock were held in trust for life, 
increased its capital stock one-half, offering one new share at par 
to the owner of each two old shares, and declaring a cash divi- 
dend of fifty per cent, cheques for which it issued and received 
back in payment for the new shares. This was held to bea stock 
dividend (as a similar transaction had been held to be practically 
a stock dividend in Daland v. Williams), which, following the 
rule of Minot v. Paine, belonged to the corpus of the trust; the 
court saying that when a distribution of accumulated earnings is 
made by a corporation, the question whether such distribution is 
an apportionment of additional stock or a division of profits, 
must depend upon the substance and intent of the corporate ac- 
tion, and that it would be impracticable to go behind the votes of 
the corporation and its directors and investigate the accounts to 
learn how the corporation acquired the funds out of which the 
dividend was declared. In Gifford v. Thompson,’ where shares 
of stock in a railway were held in trust for life, the railway com- 
pany dissolved, sold its property, and declared a dividend of one 
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hundred and fifty per cent, fifty per cent of which was from undi- 
vided earnings. The court decided that undivided earnings were 
part of the capital represented by the certificates of shares, and 
that no part of the dividend on the shares held in trust was income 
thereon, but the whole went to the corpus of the trust. 

VI. The Group of the Middle States.—In reviewing this 
group we shall find that here also complete harmony is lacking, 
the cases differing greatly in the essential circumstances ; but that 
they have this in common to distinguish them from the cases 
already considered: They discard the rule formulated in Minot 
v. Paine that all cash dividends are income and all stock 
dividends are principal; and further they generally hold that it 
is essential to consider when the profits distributed were earned, 
and that for this purpose it is practicable to go behind the formal 
action of the corporation and investigate the facts. 

In Clarkson v. Clarkson,! where a testator, in 1845, left a fund 
in trust to be invested in shares, ‘‘ the interest, dividends, and 
proceeds ’’’ to be paid to A. for life with remainder to B., the 
trustees in 1846, invested $12,600 in one hundred shares of the 
Utica and Southern Railway Company at 126, and in February, 
1853, $6,000 in sixty shares of the Mohawk Valley Railway at par. 
The Utica and Southern Railway paid annual dividends of ten per 
cent, and on December 30, 1850, declared an extra stock dividend 
of sixty per cent. In May, 1853, when they held altogether two 
hundred and twenty shares, the two companies consolidated as the 
New York Central Railway, which issued in exchange for each 
share of the two companies one share of its own stock, and also 
bonds to the amount of $55. At the date of the action these 
shares were worth 115 and the bonds 90. The court concluded 
from the conflicting character of the authorities that it was un- 
controlled by precedent; it distinguished the case from Brander 
v. Brander, in that here there was no bequest of shares, but an 
investment of trust funds, and decided that it was the intention 
of the testator that the extra stock dividend of sixty per cent 
should go as income to the life tenant ; adding, however, that if 
its payment impaired the capital of the trust fund, that should be 
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made good from this dividend. With the bonds, the court held 
the case was different; they were not issued as interest dividends 
or profits, but as the difference between the value of the old and 
of the new shares, and must go, therefore, to the corpus of the 
trust. A master in chancery was appointed to find the present 
value of the shares and to see that such part of the stock divi- 
dend should be added to the corpus of the trust as to make it 
intact, and that the rest should go to the life tenant. 

In re Woddruff’s Estate,’ the testator died in April, 1855, 
leaving to his widow for life his residuary estate, including nine 
hundred and four shares of Manhattan Gas Company stock of 
the par value of $50. In October, 1855, the company by author- 
ity of the Legislature doubled its capital stock and offered the 
new shares to its shareholders, at the same time declaring an 
extra dividend of $18 per share out of the surplus accruing 
for years past, and crediting this dividend to the price of the 
new shares. The surrogate was of opinion that it was settled 
in England by Barclay v. Wainewright, Price v. Anderson, and 
Johnson v. Johnson,’ that extra dividends go to the life tenant, 
and that in America the only case directly in point was Clark- 
son v. Clarkson, which held that extra stock dividends go to 
the life tenant; in accordance with which authority he held 
that this extra stock dividend was income and went to the life 
tenant. Such a sweeping summary of the purport of the 
English cases does not seem to be justified by the facts, 
nor did the decision in Clarkson v. Clarkson warrant the surro- 
gate in drawing such a broadconclusion. That case, to be sure, 
gave an extra stock dividend to the life tenant as income, but 
only upon the vital condition that the corpus of the trust should 
not be impaired in value. Nor was the surrogate’s attention 
called apparently to the important case of Earp’s Appeal.* 
There a testator died in 1848, bequeathing residuary estate in 
trust for life, including five hundred and eighty shares of stock of 
$50 each in the Lehigh Crane Iron Company, of which the execu- 
tors sold forty shares at $125 per share. In 1854, the capital 


1 Tucker, 58 (N. Y. Sur. Ct.) (1865). 329 Pa. St. 368 (1857). 
2 All ubi supra. 
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cost was increased from 200,000 to 500,000 from the surplus 
profits, the new shares being issued to the shareholders and 
as a stock dividend, in the ratio of three new shares to two old 
ones. 

The executors received eight hundred and ten new shares, 
making in all one thousand three hundred and fifty shares held 
by them, the market value of which was $80 per share. On the 
accounting of the executors the new shares were claimed by the 
life tenant and the remainderman, and the court held that they 
went as income to the life tenant, except so far as they impaired 
the value of the corpus of the trust, which must be maintained 
intact. The value of the five hundred and forty original shares, 
at $125, was $67,500; the number of new shares, at their market 
value of $80, necessary to produce that amount, was eight hun- 
dred and forty-four; this number of shares therefore was 
assigned to the corpus of the trust, the remaining five hundred and 
six shares going as income to the life tenant. In Wiltbank’s Ap- 
peal,’ the principle of Earp’s Appeal was adopted, though 
that case was distinguished. A testator in this case bequeathed, 
in trust for life, his residuary estate, including three hundred 
$25 shares of the New Hampshire Gas Company, and twenty 
$100 shares of the New Hampshire Railway Company. Subse- 
quently, the latter increased its capital stock, selling the new 
shares to its shareholders at $75, and the gas company did the 
same, selling its new shares at par. The trustees did not take 
the new shares, but sold the privilege of subscribing for them, 
and the court held that the proceeds of the sale were income of 
the trust and went to the life tenant; that the new shares were 
neither a stock dividend, nor a dividend of a surplus; that the 
effect of the issue of the new shares upon the market value of the 
old shares did not affect the principle here, for there had been no 
serious diminution in the market value of the old shares; and 
that the case might possibly have been different had new shares 
been distributed to the shareholders free, or partially free. Ac- 
cepting the statement that the issue of new shares had no appre- 
ciable affect upon the market value of the old shares as accurate, 
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though it is contrary to what might be naturally expected, and 
assuming, in the absence of any statement to the contrary, that 
the value of the privilege of subscribing for new shares was based 
upon the existence of surplus profits accumulated since the tes- 
tator’s death, this decision was in accordance with the principle 
of Earp’s Appeal. But by that principle it is not clear that there 
could be any difference between issuing new shares gratis to the 
shareholders and giving them the privilege of taking the shares 
at par when they are really worth more; for either proceeding 
would produce a change in the form of the capital stock of the 
corporation, and the corpus of the trust, and through all changes 
of form the corpus of the trust must be maintained intact. In 
the line of these cases is Van Doren v. Olden,' in which, when 
shares of stock were held in trust for life, and, an extra stock 
dividend being declared, the new shares were sold to the share- 
holders at fifty per cent, it was held that, so far as they were de- 
rived from profits accumulated before the testator’s death, the 
shares taken by the trustees went to the corpus of the trust, and 
the rest was income; anda master in chancery was appointed to 
determine the amount and percentage of surplus at the testator’s 
death and at the filing of the bill, and so to apportion the new shares 
between capital and income that the sum of the stock and pres- 
ent surplus should equal the sum of the stock and surplus at the 
date of the testator’s death. The court further cited Earp’s 
Appeal and Clarkson v. Clarkson with approval, and explicitly 
repudiated the doctrine of Minot v. Paine, laying down as the 
correct principle that where shares are held in trust the value of 
which at the time of their purchase by the trustee partly con- 
sisted of accrued surplus, such additional value is part of the 
capital, and of the corpus of the trust. This case was cited 
with approval in the later case of Ashhurst v. Fields’ Adminis- 
trator.’ 

The next authority in point is Lord v. Brooks.’ The plaintiff, 
in 1839, as trustee under the marriage settlement of Mrs. Brooks, 
held forty shares of the P. Bank. The bank charter expiring in 


1 19 N. J. Eq. 176 (1868). 3 §2 N. H. 72 (1872). 
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1845, and the bank having paid to the trustee the $4,000 of capi- 
tal invested, and subsequently $1,260 in dividends from the sur- 
plus, the trustee purchased fifty-three shares in the P. Exchange 
Bank, which in turn dissolved in 1864, paying to the trustee over 
$8,000 capital and surplus, $4,000 of which he invested in forty 
shares of the First National Bank of P. Mrs. B. died in 1869, 
at which time the forty national bank shares were worth more 
than were the forty shares of the P. bank at the creation of the 
trust; and the balance not invested in the bank shares was 
claimed by the remainderman and by the administrator of Mrs- 
Brooks. The court held that the balance went to the latter, as 
income of the trust. Net earnings, said the court, remain the 
property of the corporation until a dividend is declared. But 
while it is often advisable to reserve earnings, their source is not 
changed by delaying distribution, and when the necessity ceases 
and the reserve is divided, the question whether it is income or 
capital depends on its origin, it being income if originally 
derived from net earnings. If it is not conceded that all the 
profits from which the dividends were derived were earned sub- 
sequent to the creation of the trust, a master will report the 
value of the original forty shares, including the accumulated 
profits previously earned and undivided at the date of the trust 
deed, such accumulated profits being part of the capital of the 
trust. If the present value of the forty shares of the national 
bank is equal to the value of the forty shares of the P. Bank 
at the creation of the trust, the remainderman is entitled to 
nothing else than those forty shares. On a rehearing this 
decision was sustained, the court saying that it was satisfied that 
the fund in the controversy was paid out as dividends eo nomine 
in the lifetime of Mrs. B. and should go to her representative ; 
that subsequent to the earlier English cases, since repudiated, it 
finds no case, English or American, holding that an extra divi- 
dend or bonus made out of profits and distributed in cash, goes 
to the remainderman as an accretion to the shares. Another 
important case in Pennsylvania was that of Moss’ Appeal.! A 
testator died in 1868, bequeathing the income, profits, and pro- 
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ducts of one hundred shares of corporate stock, together with 
other property, to his wife for life. In 1873, the corporation 
having doubled its capital stock and effered the new shares to 
its shareholders at par, the trustees sold their privilege of sub- 
scribing as to sixty shares for $66.60 per share, or $4,000 in all, 
and with that sum paid for the other forty shares to which they 
were entitled. The court held that these new shares went to the 
corpus of the trust saying that there was no doubt about the 
law, but only about the application of its principles to a particular 
case; that this case was distinguishable from Earp’s Appeal 
and Wiltbank’s Appeal, which were both peculiar cases; that 
in Earp’s Appeal the distribution was clearly of profits, the 
shareholders paying nothing for the new shares, while here the 
capital stock was doubled and the new shares sold at par for 
cash; that in Wiltbank’s Appeal the new issue caused no 
decrease in the value-of the old shares, and the corpus of the 
trust remained intact, the trustees realizing an actual profit, 
while here no profit has been declared or distributed, but the 
transaction was a change in the form of the corpus of the trust. 
The ground on which Earp’s Appeal is distinguished is not a 
good one; for, as has been already remarked in the comments on 
Wiltbank’s Appeal, it seems that the difference between issuing 
new shares at par and distributing them gratis to the sharehold- 
ers is merely one of degree and not of principle. Nor was it 
necessary to distinguish Wiltbank’s Appeal from this case, from 
the point of view adopted; for while that case gave to the life 
tenant as income the proceeds of the new shares, it impliedly 
acknowledged that this would not be done if the corpus of the 
trust would thereby have been impaired. But however this 
may be, the conclusion in this case was a logical result of the 
facts found and the calculations made. In 1872 the capital 
stock, before it was increased, was $1,000,000, and the accumu- 
lated surplus was $1,400,000. The ten thousand shares of capi- 
tal stock being therefore worth $2,400,000, each share was worth 
$240, and ten thousand new shares at par were added, worth 
$1,000,000, the result being twenty thousand shares, in all worth 
$3,400,000, or $170 per share. This result was verified by the 
facts shown, including the actual market value of the shares. 
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Now, the original value of the corpus of the trust, one hundred 
shares at $240, was $24,000. After 1872 its value, one hundred 
shares at $170, was $17,000 ; and the value of the forty new shares 
at $170 was $6,800. The whole one hundred and forty shares 
were therefore worth only $23,800; so that the new shares 
merely maintained the integrity of the corpus of the trust. 

The general principle of the prior and subsequent cases is that 
the corpus of the trust must not be impaired by the declaration 
of a dividend, but the dividend must be so apportioned as to main- 
tain intact the value of the corpus at the time of its creation. 
Here, the trust having been created in 1868, to obtain the correct 
results the market value of the shares and the amount of capital 
stock and surplus as they were in 1868 should be compared with 
the corresponding figures as they stood in 1873 after the increase 
of capital stock and the issue of new shares. But, in fact, the 
comparison was made between these items, as they existed in 
1872 just before the increase of capital stock and in 1873 just 
after such increase; so that either this case was decided upon 
erroneous calculations, or it goes further than all the other cases 
in favor of the remainderman, adopting a principle which would 
give to the remainderman a title to dividends declared from a 
surplus accumulated from profits earned subsequently to the 
creation of the trust. If the $1,400,000 of surplus in 1872 
exceeded the surplus existing in 1868, if the market value of the 
shares in 1872 was greater than their market value in 1868, 
then the value of the forty shares of new stock acquired by the 
trustees more than maintained the integrity of the corpus of the 
trust as originally created ; and, by the reasoning in this case and 
the authority of the other cases of this group, part of the value 
of the new shares should have gone to the life tenant as income 
of the trust. The same method of calculation was followed in 
_ Biddle’s Appeal,’ but there the period between the creation of 
the trust and the issue of new shares was only four months, and 
the court was particular to say that it did not appear that during 
that period there had been any increase in the surplus or the 
market value of the shares. 
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A late Georgia case,’ was decided under circumstances differ- 
ing from those affecting all the cases heretofore referred to ; for 
in that State there was a legislative provision directly in point to 
beinterpreted. Here the persons having an estate in remainder in 
certain railway shares held in trust for life claimed from the trustee 
as part of the corpus of the trust, an extra dividend declared 
after the testator’s death in certificates of indebtedness payable 
in ten years or later, with interest, from the accumulated earn- 
ings of past years during which no dividends were declared. 
The court decided that, under the will, the whole, however large, 
went as income to the life tenant, and then proceeded to consider 
the law generally, irrespective of the will. The decision, it said, 
would in that case turn upon the resolution by which the divi- 
dend was declared and upon section 2256 of the code. The reso- 
lution was in substance that, whereas during many years of 
depression dividends had been withheld for prudential reasons, 
and the profits had been appropriated to the improvement and 
extension of the corporate property, and now, with renewed 
prosperity, the shareholders had nothing to represent their divi- 
dends and income thus withheld and appropriated, therefore cer- 
tificates of indebtedness should be issued, etc. Under this 
resolution the court thought that the dividends declared from 
earnings theretofore retained for prudential reasons and used for 
the purposes of the corporation should go wholly as income to 
the life tenant, and intimated that there would be no doubt of 
that had the dividend been payable in cash or government bonds 
instead of certificates of indebtedness. It did not appear whether 
the earnings thus retained and employed had accrued wholly 
since the testator’s death, or in part before that time, in which 
latter case it would seem from the preceding authorities that part 
of the dividend belonged to the original corpus of the trust. 
But the court had further to consider the effect of section 2256 
of the code. * * * The natural increase of the ‘* property 
belongs to the life tenant. Any extraordinary accumulation of 
the corpus, such as the issue of new stock upon the shares of the 
corporation attaches to the corpus, and goes with it to the re- 
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mainderman ;’’ and the conclusion was reached that this dividend 
of certificates, though unusually large, because the earnings 
had been withheld for prudential reasons was ‘‘ natural increase,”’ 
and not an *‘ extraordinary accumulation of the corpus.’’ 

Several late Pennsylvania cases remain to be considered. 

In Biddle’s Appeal,'a testatrix died June 29, 1880, bequeath- 
ing shares of stock in an insurance company for life. On Novem- 
ber 15, 1880, the company increased its capital stock from two to 
three millions, issuing to its shareholders one hundred thousand 
ten-dollar shares at par and for $10 per share besides for the 
privilege. The executor sold the privilege of subscribing. No 
material decrease in the market value of the shares resulted; on 
the books the decrease appeared to be seventy-five cents per 
share, as computed by comparing the sum of the capital stock 
and surplus divided by the number of shares, as they were be- 
fore the new issue with the same factors as they were after the 
new issue. The life tenant claimed the proceeds of the sale of 
the privilege, after allowing a deduction of seventy-five cents per 
share to be applied to the maintenance of the corpus of the 
trust ; the court disallowed the claim, holding that the amount 
was not income but capital in a new form, which must go to the 
corpus of the trust. It was not shown that the value of the 
shares was greater on November 15th, than at testatrix’ death on 
June 29th, or that the large surplus had increased in that time ; 
and having been earned and accumulated before the creation of 
the trust, the surplus attached to the capital. The value of the 
shares with all their incidents at the death of testatrix was the 
principal of the estate any where above par which the shares 
then had by reason of the surplus, attached to the shares and was 
principal. Whatever was principal must remain so and the exec- 
utor could not take therefrom for the life tenant, nor could it 
be changed into income by the exercise or sale of the right to 
subscribe for the new shares, that being merely a right to change 
the form of investment. 

In Ninton’s Appeal,? J. M., in 1856, conveyed a hundred 
shares of the St. Louis Gas Company in trust to pay ‘all issues, 
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profits, and dividends ’’ for life, remainder over. In 1873, the 
company having settled a litigation with a rival company, and 
sold to it for $650,000, its plant and franchise in a certain district, 
property which had been paid for out of its capital stock and 
earnings, the company declared a dividend of $600,000, $50 
per share. The court held that this went to the corpus of the 
trust, upon the authority of Earp’s, Wiltbank’s, Moss’, and Bid- 
dle’s Appeals, which were similar cases; that in cases of this 
sort, it is necessary to discover what is principal or capital, and 
what earnings or dividends, and even to go further and capital- 
ize in the corpus the surplus accumulated up to the creation of 
the trust; but that it was not necessary to go so far in this case, 
for the money distributed came from a sale of part of the original 
property and franchise, part of the very corpus represented by 
the shares held in the trust. If this dividend ought to go to the 
life tenant, the gas company would only have to sell the rest of 
its property and distribute the proceeds, and the whole corpus 
of the trust would go to the life tenant, and the very object of 
its creation be defeated; that it was true that the rule in 
Minot v. Paine was simple, but was not just and equitable, and 
had been repudiated by the Pennsylvania authorities. In Re 
Thomson’s Estate! the testator left in trust for life, one hundred 
shares in the Pennsylvania Steel Co. Subsequently, the com- 
pany earned and accumulated a large surplus and bought from the 
Pennsylvania Railway Company $5,000 shares of its own capital 
stock at $265 per share, which it distributed at par among its 
shareholders, the trustee of the trust taking three hundred and 
thirty-four shares. At the time of the purchase, the undivided 
earnings of the company amounted to $5,286,000 ; the net cost 
of the purchase was $826,000, leaving a surplus of $2,461,000. 
The decrease in the market value of the stock was trifling; the 
purchase was made at $265; after the transaction the average 
price was $260. The court held that these shares were income 
and went to the life tenant subject to the payment of their par 
value ; that in Biddle’s Appeal, the option to subscribe for new 
shares was a mere option to change the form of investment, no 
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corporate property being actually distributed among the share- 
holders, while here there was an actual distribution, and there 
was no change in the form of the investment; that Biddle’s 
Appeal laid little stress upon the decrease in the value of the 
shares in reaching the distinction between capital and income, 
and at any rate, the decrease here was trifling ; but the controll- 
ing consideration was that it had been shown that the surplus 
used to buy the shares from the railway company, was derived 
from profits earned and accumulated since the testator’s death, 
and therefore formed no part of the original corpus of the trust 
as an incident to the shares. 

VII. Some Conclusions. — Upon consideration of this second 
‘group of cases with the arguments presented by them, it seems 
clear that the principle therein established of going behind the 
formal declaration of a dividend to investigate all the facts, and of 
apportioning the dividend, if necessary, between the life tenant 
and the remainderman, is far preferable to the rule of Minot v. 
Paine. The injustice resulting from the application of that rule 
would greatly outweigh the advantage of certainty afforded by 
it; and it is better that in the rare cases in which questions may 
arise on this point, the trustee should be compelled to obtain from 
the court authoritative instructions doing justice to all parties, 
than that he should be governed by a hard and fast rule which 
would work many hardships and frequently defeat a testator’s 
intentions. 

The principle, too, quite generally adopted in these cases, of 
treating all profits earned and accumulated before the creation of 
the trust in the shares of stock, or before the investment of the 
trust fund in the shares, as part of the capital stock of the corpora- 
tion and of the corpus of the trust, so that all dividends declared, 
or parts of dividends, in whatever form from profits so earned 
and accumulated, belong to the remainderman, is thoroughly sat- 
isfactory, both for its clearness and for its just and equitable 
effect. This principle, put in another form is, that where a trust 
for life is created the corpus of which is composed of shares of 
stock, the corpus must not be impaired by any action or subter- 
fuge of the corporation or the trustees of the fund, but must be 
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maintained intact. That all increase of the corpus, in whatever 
form distributed, and in every case, should go to the life tenant, 
as these cases generally decide, is a proposition, the justice of 
which admits, perhaps, of some doubt, some difference of 
opinion ; I think, however, that it is one which, on the whole, 
should be sustained. 


Epwarp C. Moore, Jr. 


New York, N. Y. 
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NOTES. 


Our Dicest.— The Chicago Legal News, for August 8th, speaking 
of the last number of this Review, is kind enough to say: ‘‘ The 
Digest of Cases in the Law Periodicals, in this publication, is always 
made up with judgment and is exceedingly useful to the profession.”’ 


THe ASSOCIATION FOR THE REFORM AND CODIFICATION OF THE Law OF 
Nations. — This body assembled at Hamburg, on August 18th. Judge 
Peabody, of New York; Sir Travers Twiss, Q. C., and Dr. Wendt, of 
London; Dr. Meyer, of Bremen, and Dr. Wolffson, of Hamburg, 
were elected vice-presidents. ‘The Congress has adopted a resolution 
declaring illegal the insertion of a clause in a bill of lading intended to 


avoid ship-owners’ responsibility for seaworthiness, or for the negli- 
gence of employes. 


MarriaGe or Lorp Cuter Justice Lord Chief 
Justice of England the other day committed the heinous offense of 
getting married without consulting the editors. For this they have been 
taking their revenge in telling all manner of stories about the bride, 
her family, the causes which led to the marriage, etc. They brazenly 
asserted that matters had reached such a pass that Lord Coleridge was 
obliged to consent to the marriage, in order to avoid an action for a 
breach of promise. It was at first stated that the bride was an Ameri- 
can lady, but it turns out that this was a mistake. She is the daughter 
of an Englishman, who was engaged in the Bengal Civil Service, and 
was born in India. Her name was Amy Augusta Jackson Lawford. 
Lord Coleridge has been an old friend of her family. Although this 
friendship had not been kept up of late years, it led to Miss Lawford’s 
being placed under Lord Coleridge’s protection on the voyage from 
New York two years ago, and the steamer acquaintance thus begun 
resulted in an engagement soon after landing. The object of her trip 
to New York was to visit relatives, and this alliance, therefore, leads 
to the hope that we may again have the pleasure of seeing the kindly 
countenance of Lord Coleridge in this country. The marriage is said 
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to have been opposed by the children of Lord Coleridge, and it was, 
therefore, at his request, celebrated in a private manner at the bride’s 
home. It was stated in the press dispatches that his children were not 
present, and sent no gifts. This should create little surprise, as the 
remarriage of old men of fortune and position is seldom pleasing to 
their children and immediate family. Lord Coleridge had a just right 
to complain in a letter to the press, however injudicious it may have 
been to do so, that the details of his private life were matters which 
did not concern the public. 


Execution OF THE CrimmnaL Insane. —Clark Bell, Esq., of New 
York, late president of the Medico-Legal Society of that city, an hon- 
orary and corresponding member of many bodies of the same nature, 
and a distinguished authority upon the law of insanity, has contributed 
a paper to that society,! in which he takes ground in favor of the jus- 
tice and policy of executing insane homicides of a certain grade. The 
paper is an elaborate, thoughtful and interesting one. Upon this ques- 
tion, Mr. Bell does not stand alone. Dr. William A. Hammond, the 
eminent alienist, publicly advocated the execution of Guiteau, of whose 
insanity he entertained no doubt. Sir James Fitzjames Stephen, in his 
masterly treatise on the History of the Criminal Law of England, takes 
the same ground in the following language: ‘‘ Little or no loss is in- 
flicted on either the madman himself or on the community by his exe- 
cution. It is indeed more difficult to say why a dangerous and incura- 
ble madman should not be painlessly put to death as a measure of 
humanity, than to say why a man who, being both mad and wicked, 
deliberately commits a crime, as murder, should be deliberately exe- 
cuted as a murderer.’’? Mr. Bell refers to a number of instances in 
which homicides, who were undoubtedly insane in a pathological sense, 
have been executed, both in England and in this country, with the 
sanction of the law and the approval of public opinion. The question 
is a very deep one and concerns the rights of society to protect itself 
by the example which will arise from the execution of those who com- 
mit homicide. It seems to us that the true distinction lies in the rule 
of the common law, as established by the House of Lords in Mc- 
Naughten’s Case,* that if the accused was sufficiently sane in mind at 
the time of committing the act to understand its nature and conse- 


1 Medico-Legal Journal, vol. 3, p. 1. 3 10 Cl. & Fin. 210. 
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quences, he should be answerable for it as a sane person, although he 
may have been laboring at the time under diseased physical conditions, 
or under such conditions of brain or nerves as impaired and destroyed 
his power of will and self-control. Nothing is more ridiculous than 
the so-called doctrine of homicidal mania, and the rule of law which 
makes a concession to the principle that a man who understands the 
nature of the crime he is committing is not to be punished for it, pro- 
vided he can not, by reason of a defect of will, refrain from commit- 
ting it. In the most general sense, no man can refrain from doing 
what he does. In an absolute sense, no man is a free moral agent, any 
more than a grain of sand which drifts in the wind is a free moral 
agent; but every act which a man does is, when done, the result of a 
series of causes which have existed throughout alltime. When men 
get sense enough to understand this, then the right to punish crime 
will rest upon a different ground from that upon which it is now placed. 
The execution of a homicide, who, at the time of committing the homi- 
cide, was so hopelessly insane as not to understand what he was 
doing, would serve no useful purpose as a public example; but, on the 
other hand, it would be injurious to the public morals, by presenting to 
the public gaze the beastly and revolting spectacle of the judicial 
murder of a man morally and legally insane. The sheet-anchor in this 
conflict of opinion is this: the foundation of will is intelligence,— knowl- 
edge, or the power to know; when that is possessed, the law must con- 
clusively presume that the power of self-restraint exists along with it, 
and must act and punish upon this assumption. 


New Enterprises 1x Lecat JourNALIsM. — We judge from a recent 
number of the Weekly. Law Bulletin (Cincinnati) that the new enter- 
prises in legal journalism which have sprung up threaten to trench 
upon the field of that journal, as two of them include in their programme 
the publication of the decisions of the Supreme Court of Ohio. There 
will always be room for good legal journals, notwithstanding the publi- 
cation of cheap judicial reports in serial form, and we see no reason 
why one such journal should not be published in Cincinnati. The Law 
Bulletin is one of the best of our exchanges. It has always been one 
which we have never failed to open and read with interest. A copy of 
it never yet went into our waste basket with its cover on, and seldom 
without being scissored. This is as high a compliment as we could pay 
it. We now learn from a circular issued by the Lawyers’ Co-operative 
Publishing Company, of Newark, Wayne County, New York (commonly 
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called the ‘‘ Co-ops,’’ but name now changed to the ‘* Cyclopes’’) that 
their scheme has been modified as follows: The New England Reporter 
will report all the decisions of the highest courts of the six New England 
States; the Central Reporter will report all the decisions of the highest 
courts of New York, New Jersey, Pennsylvania, Delaware, and Mary- 
land; and the Western Reporter, all those of the Supreme Court of 
Ohio, Indiana, Illinois, and Missouri, including the two Courts of Ap- 
peals in the last named State. Each of the Reporters issued by the 
‘** Cyclopes ’’ will be furnished at $5 per year, which price will put them 
in distinct competition with the Northwestern Reporter, which the West 
Publishing Company of St. Paul has announced, and also with the 
Eastern Reporter, issued by William Gould, Jr., & Co., of Albany, the 
first number of which has come to us. The Cyclopean people promise 
what the others do not, namely, to report the decisions, and not merely 
to print the opinions of the courts named. Their editorial staff con- 
sists of several of the State reporters, and, at the home editorial rooms, 
of the following well known gentlemen: Benjamin Vaughan Abbott, 
Robert Desty, Stephen K. Williams, Edwin Burritt Smith, and James 
E. Briggs. This is certainly a strong staff, and nothing could better 
illustrate the far-reaching and omniverous propensities of the ‘‘Cyclopes’’ 
than the fact that they have got Mr. Desty away from the Wests, for 
whom he has hitherto edited their most successful publication, the 
Federal Reporter. 


A Bopy Wuicn E ects Itsetr. — The different law societies in En- 
gland are, it seems, governed by a body of men called ‘‘ Benchers,’’ who 
are elected by a process.called ‘‘ co-optation,’’ which we understand to 
mean that they elect themselves, that is, when one of their number dies, 
the survivors elect his successor. And thus the bar in its different 
societies is ruled by bodies of men with whose creation it has absolutely 
nothing to do, and upon which there is apparently no other restraint ex- 
cept professional opinion. The Canadians, at least those in Ontario, 
who, in their apishness of English practices, are more English than the 
English themselves, have the same system. This system would be ut- 
terly impossible in any portion of the United States. No body of 
Americans, professional or non-professional, would ever consent to be 
ruled but by persons of their own choosing and by rules of their own 
making. It is to be said concerning such a system that, as to those 
who like to be ruled in that way, those are just the kind of rulers such 
people should have. But some of the English barristers do not, it 
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seems, like to be ruled in that way. A recent number of the Law 
Times (London), contains the following : — 


‘‘ The report of the secret committee, which has been sitting in judgment on 
benchers in general, and those of the Middle Temple in particular, has found its. 
way into print. The document is nothing less than a declaration of right for the 
the Inns of Court. ‘There is absolutely no difference,’ the committee tell us, 
‘between a bencher and any other member of the society, save the exceptional 
privileges and jurisdiction conferred on him when he is called to the bench. 
The only question, therefore, is whether those privileges and that jurisdiction 
should be conferred in the manner already stated’ (referring to the system of 
co-optation), ‘or by the society whose interests are intrusted to his keeping. 
The mere statement of this proposition must, at the present day, in this coun- 
try, carry its own reply.’ The language smacks somewhat of Tom Paine, nor 
is it altogether free from grammatical obscurity; but the spirit is that of Magna 
Charta and the Declaration of Independence. In all seriousness we wish the 
movement every success, which it is all the more likely to achieve if it is not 
confined to the Middle Temple. The bar can reform the constitution of the Inns 
whenever it likes to make the effort, but the effort will have to be general and 
well organized.”’ 


We do not expect that Englishmen in our day will begin to call 
Thomas Paine by his right name, because many Americans are afraid 
to do it; but whatever may be said concerning his religious opinions, it 
must be gratifying to Americans to see that the spirit of his political 
opinions is permeating old conservative England. His pamphlet called 
‘*Common Sense’’ did more than any one thing, except the sword of 
Washington, to make us an independent and free nation; and the bur- 
den of his argument was that every people has the right to make its own 
laws and to choose its own leaders. It is amazing that the English bar, 
which has been a defense to the people of England against arbitrary 
power on so many occasions, should have voluntarily relingeioed 
this right in respect of itself. 


Law Latix anp Roman Law. — No one who has not made some- 
thing of a study of Roman law, can be aware how little of our law 
Latin is inherited from Rome. It was both the good and the bad 
fortune of the Latin tongue to become the common language of the 
learned of all nations after the decline of the Roman Empire, and we 
have thus derived from it not only many terms unknown to the 
Romans, but many terms to which they gave one meaning and we 
another. 
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To give an instance, the most misleading of these, perhaps, is the 
phrase sui juris, as this is used to denote a free person of full age and 
capacity. To the Roman it meant simply one who was not subject to 
the patria potestas. He might be a babe in arms, or a boy under the 
control of a tutor, and still be sui juris. He might be a free citizen 
of mature years, the father of a family, filling high official position, 
and yet be not sui juris. A bastard foundling was sui juris; the 
preetor upon the bench might not be. 

It is to be regretted that there are so few among our American 
law students who are willing to give any real attention to Roman law. 
It was taught for two or three years, beginning in 1848, at the Harvard 
Law School, by Mr. Cushing, and then dropped from the course and 
from the studies of the University, I believe, until within the last ten 
or fifteen years. It was taught at Yale by Mr. Larned, by taking the 
Institutes as the basis of an optional course in Latin, between 1842 
and 1847, and then abandoned for twenty years, when the same course 
was revived by Professor Hadley. Since 1869 elementary instruction 
in this subject has been given by lectures in the Yale Law School, but 
it is only since 1876 that any attempt has been made there to teach it 
with any degree of thoroughness, and that oaly in the fourth year of 
the course, to the very few who are studying for the doctor’s degree. 
In the Law School of the University of Louisiana it has, of course, al- 
ways been studied with care; the chair of Roman Law having been 
occupied by such men as Thomas J. Semmes and Carleton Hunt. 
Chancellor Hammond, of the Iowa State University Law School, intro- 
duced it there some ten years ago, and by his edition of Justinian 
has aided materially in popularizing it in America. In the Columbia 
Law School instruction in Roman law was not given till after the recent 
organization of a graduate department, although it has been for many 
years an object of interest to Professor Dwight, who, in his introduction 
to the American edition of Maine on Ancient Law, more than twenty 
years ago, specially called the attention of all law students to its great 
importance to one who would understand the growth and development 
of our own jurisprudence. 

It is not creditable to the profession to which we belong, or hope to 
attach ourselves, that both in preparing for it and in practicing it, so 
little regard is paid to anything that is not written in plain English, and 
of late years. The case lawyer may well shun Roman law; but the 
man who expects to convince courts by reasoning, and to argue from 
principles, must always find its early study an essential help. — Pror 
Smeon E. Batpwa, in the Columbia Jurist. 
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Tue New York Mepico-Lecat Socirery.—From the retiring ad- 
dress of Clark Bell, Esq., late president of this society, we learn that 
the society is in a very prosperous condition. It has a membership of 
three hundred and ninety-four names, composed of three hundred and 
one active, eighty-four corresponding, and nine honorary members, 
The society has enrolled among its list of honorary members many of 
the most distinguished jurists and doctors of medicine in Europe. 


Concerning the progress of medico-legal science, the following state- 
ments are made: — 


‘¢There is fourfold more interest now in the public mind concerning prob- 
lems regarding lunacy reform, the commitment, care and proper treatment of the 
insane, the defense of insanity in criminal cases, expert testimony and other 
public medico-legal questions than at any time since the organization of this 
society. In England the government pledged itself in the last Parliament to 
bring in an amendment to the lunacy statutes of that country (which I regard 
as, in many respects, superior to our own in New York, especially in the vital 
questions of supervision and visitation of the insane, and authority over super- 
intendents of insane asylums, the manner of commitments and in other impor- 
tant respects). In Italy the government has formally initiated a complete 
lunacy law, and introduced it to the Italian Parliament. In France a commis- 
sion of eminent men has been carefully considering changes in the French law, 
and the English Minister at our national capital has sought the advice of gov- 
ernors of American States regarding the existing system here as bearing on 
contemplated changes in that country to be proposed by the English Minis- 
try. * * * The largest relative interest among foreign countries in medical 
jurisprudence, it seems to me, is felt in Italy. More in proportion of her best 
thinkers and abler workers are ardent students of this science. She has more 
journals relatively, addressed to these subjects, and forensic medicine has a firm 
hold on her higher education and professional training.” 


Mr. Bell states that medical jurisprudence is an essential element in 
the curriculum of study in the universities of Germany. Referring to 
the state of medico-legal science in German-speaking countries he 
says: — 


“Throughout these countries scores of men laboriously devote their lives to 
those investigations and that original work which has made such names as 
Krafft-Ebing, Meynert, Schleisenger, Caspar, Virchow, Von Holtzendorff and 
others throughout the world. The German literature of medical jurisprudence 
is rich and valuable, while nearly a score of journals, on various branches ger- 
mane to this science, are published in all the German centers of thought and 
scientific culture. The Society of Mental Medicine of Belgium, under the pre- 
sidency of Jules Morel, is accomplishing a great work in that country. * * * 
In our own country a Society of Medical Jurisprudence has been formed in 
Philadelphia, which has already been successful and is doing good work, attract- 
ing to its membership some of the best names in that city in both professions. 
‘The Massachusetts Medico-Legal Society continues its work, composed of the 
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medical examiners of that State appointed under the new law abolishing the 
office of coroner there, and continues to successfully illustrate the wisdom of 
the change; while there is an increasing interest in the different societies de- 
voted to the various branches of the science throughout this country.” 


The Medico-Legal Journal, which began its existence in June, 1883, 
with an edition of five hundred copies, now prints and circulates an 
edition of two thousand copies. 


ProspaTe JupGes UNLEARNED IN THE Law. — We have been favored 
with a copy of a learned brief lately filed in the Supreme Court of 
Arkansas in the case of McLeod v. Griffiths, by Messrs. John M, 
Hewitt and W. H. Howes, of counsel for the appellee, which contains 
a passage drawing attention to the very great evil which flows from the 
law of some of the States which allows the office of judge of the court 
of probate to be filled by men who are not learned in the law: — 


«The administration laws of the State are doubtless intended for this end, but 
that they are, in many instances, inadequate this and the many similar cases which 
are constantly arising, conclusively demonstrate. It has been remarked by this 
court that ‘judges of Probate Courts are not required to be men learned in the 
law,’ and the court might have gone farther and said that in a vast majority of 
cases they are not. But the subsequent statement that they are ‘apt to be dis- 
tinguished for business common sense, and a rude sense of justice between man 
and man,’ we apprehend will be regarded by the profession, in the rural districts 
at least, as subject to grave doubt. On the contrary, particularly in the matter 
of aaministrator’s settlements, being in most instances men entirely unused to 
the stating and examination of accounts, their examination and confirmation is 
conducted in the most perfunctory manner. If exceptions are not filed the set- 
tlements, in nine cases out of ten, are confirmed as a matter of course. For this 
reason the baldest and most egregiouserrors (to use no stronger language) pre- 
judicial to the interests of heirs are constantly passed into the form of final 
judgments which may not be subject to attack by proceedings in equity and 
which must be appealed from within one year. This much lauded and consti- 
tutionally protected right of appeal becomes extremely shadowy and attenuated, 
when given to a child ten years of age or less, who, by the forms of law, has 
been robbed (no other expression is adequate) of that inheritance for which a 
thrifty and fond parent had labored and struggled. It may seem a strong state- 
ment, but counsel for appellee are of the firm conviction that a large majority 
of the estates of deceased persons in Arkansas are wasted through the neglect, 
carelessness, and rapacity of those having control of them, supplemented by 
the loose manner in which their accounts are passed upon. If this court is 
called upon to examine comparatively few of these cases the reason is twofold. 
Many of the causes decided in the lower courts are not appealed, but in most of 
the cases when the injured party has arrived at an age to examine and ascertain 
his rights, he has, through the action of the one who should have protected his in- 
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terests, been reduced to such abject poverty that he can not procure the means 
to prosecute his claim, or the records have been so loosely and carelessly kept 
that it is impossible to obtain the proofs necessary to sustain his action. The 
evil has become so great that our citizens are constantly devising schemes for 
the investment of their savings in such a manner that they may go direct to 
those they love and for whom they labor, and to prevent them from being 
dropped into the insatiate maw of a Probate Court.” 


From our experience in Missouri, where the same system exists, we 
are led to believe that the above language is notoverdrawn. Of course, 
knowledge of the law does not, in Missouri, disqualify a man for the 
office of probate judge; though it would almost seem that it does for 
the office of justice of the peace, because lawyers are very seldom 
elected to the latter office. We have in this State, one probate judge 
(Woerner of St. Louis), who is a trained lawyer, and who is especially 
learned in probate law. He has been engaged for a number of years 
in writing a work on the administration of estates. Several chapters of 
the work have appeared from time to time in this Review in the form 
of articles, and-have, as we happen to know, attracted wide attention. 
He is regarded in St. Louis as one of the most valuable men in any 
official station. There are also some competent men holding the office 
of judge of probate in various counties of the State; but the rule is 
believed to be otherwise, and the spectacle of a people distinguished 
for their practical common sense in committing one of the dearest in- 
terests of life to men utterly incompetent to manage such interests, is 
a source of constant wonder and regret; for, as Chief Justice Vaughan 
said in the olden time, ‘‘a more near and tenderer trust can not be 
than the education of a man’s child and heir and the preservation of 
his estate.’’ This being so, how important it is that the official whom 
the law charges with the general oversight of such trusts should be com- 
petent for the task. 


An Earty Crrinat Triav. — In the course of recent reading I came 
across an amusing and instructive account of a criminal trial occurring 
in England about six hundred years ago (say A. D. 1302), and but a 
few years, comparatively, after the enactment of Magna Charta. It 
not only illustrates the manners and customs of the time, but sheds 
light on the mode of making use of ‘‘ benefit of clergy,’’ of ‘‘ trial by 
one’s peers,”’ of challenging jurymen, of refusing counsel to prisoners on 
trial for felony, and of judicial protection and countenance to an 
abashed prisoner, which are in some respects the glory, and in others 
the shame of English criminal law. 
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The account of the trial is in Latin, and I have ventured to give a 
free translation of it. The reporter of the case performs a peculiar 
function in making side remarks as he goes along, by way of criticism 
and suggestion. I shall follow his practice, and, in passing, throw in 
some modern explanations. 

Curiously enough, though the account of the trial is perfectly 
authentic (being found in ancient English court papers), neither the 
name of the judge, nor of the prisoner, nor of the reporter, is 
ascertainable. Nothing is known of the prisoner except that he is 
‘* Sir Hugh,’’ and was a_ knight, presumably of ‘‘ gentle blood.” 
For convenience sake, the various actors will bear assumed names, 
taken from the same old papers, also illustrative of the times. The 
prisoner will appear as Sir Hugh Bad; the judge, as ‘‘ his honor, Judge 
Tynterel;’’ and the reporter as ‘‘ Adam Worry.’’ Sir Hugh had a 
serviceable friend, whose name was ‘‘ Leyr,’’ a personage useful in 
court matters even in our own day. ' 

The case opens with a presentment by ‘‘ the twelve of Y,’’ (appar- 
ently acting as a grand jury), to the effect that Sir Hugh had com- 
mitted the offense of rape, with the usual legal statements and 
descriptions of the offense. He was thereupon brought to the bar (ad 
barram) by two persons, perhaps his bail. Tynterel thereupon said to 
one of them named Brian: ‘‘ 1 understand that this man is your rela- 
tive; you may stand by him and give him your countenance, but you 
must not advise him.’’ Brian replied: ‘‘ That is true, he is my rela- 
tive; but, that I may not be suspected of having anything to do with 
the controversy, I will take my leave.’’ And so this very prudent and 
circumspect relative departed. Then Tynterel said to the prisoner, 
‘* Sir Hugh, there is a presentment against you, that you have com- 
mitted the crime of rape, etc.; how do you propose to defend your- 
self?’’ ‘Then Sir Hugh: ‘‘ Your honor, I ask for counsel. Give me 
counsel, that I may not be tripped up in the king’s court for want of 
counsel.’’ Then said Tynterel, ‘‘ You ought to know that the king is a 
party in this case, and prosecutes you ex-officio, and in such a case the 
law does not permit you to have counsel against the king — indeed, if 
the woman had been prosecuting you, you should have had counsel 
against her, but not against the king. Accordingly I now order, in be- 
half of the king, that all the pleaders who are here in order to be of 
your counsel, shall depart.’” Mr. Worry then interposes that all the 
counsel are removed. 

Tynterel resumes: ‘‘ Hugh, respond; the deed charged against you 
is possible; it is your own deed; and you can respond very well with- 
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out counsel, whether you committed it or not. The law is common to 
all, and must be uniformly administered, and the law is, that when the 
king is a party ex-officio, you shall not have counsel against him.’’ He 
then proceeds to make this remarkable statement, which he must appar- 
ently have done in a manner not audible to the bystanders, while he 
was certainly heard by the inquisitive Mr. Worry: ‘‘If I, in opposition 
to the law, should give you counsel, and ‘the country ’ [meaning the 
jury] should be with you, as, please God, they may, then the common 
talk would be that you had been set free by the favor of the justice. 
So I do not dare to award you counsel, and you ought not to ask it; so 
answer.’’ Sir Hugh said no more about counsel. 

This absurd and barbarous rule, denying a prisoner, charged with a 
felonious crime, the privilege of stating his case by counsel, rooted in 
the very outset in the system of trial by jury, continued unchanged in 
England, except in cases of high treason, down to the memory of men 
now living. There was a preposterous idea prevailing that the judge 
should be, as it were, counsel for the prisoner. The rule applied to all; 
to the ignorant, the deaf, the young. Nothing, however, could shake 
the rule, until it met with the terrible and scathing invectives of Sydney 
Smith, in the Edinburgh Review, in 1826, where he maintained at length 
the proposition, set forth with italics, that a prisoner once accused of 
felony ought to have the same power of selecting counsel to speak for 
him as he has in cases of treason and misdemeanor, and as defendants 
have in all civil actions. This almost seems incredible.! 

It is very noticeable that the justice in the present case feared to 
allow counsel, because of the public opinion of the time. The people 
demanded an impartial administration of the laws against knights and 
nobles as well as common men. The judge did not dare to face the 
opinion. A sound public opinion was then as now a healthy check upon 
the administration of criminal justice. 

Sir Hugh next takes up his defense, and instead of pleading not 
guilty, he pleads in opposition to the jurisdiction of the court. He 
played the following card. He said, ‘* Your honor, I am a clergyman, 
and I ought not be called on to respond without my ‘ordinary’ ”’ 
(meaning the bishop or ecclesiastical superior). Then said the judge, 
apparently astonished, ‘‘ Are you truly a clergyman?’’ Whereupon Sir 
Hugh replied, ‘‘ It is true; I have been a rector of the church of N.’? 
Then the bishop appeared in court, and said to the judge, ‘* I demand 


1 Counsel were allowed for the first 
time by 6 and 7 William IV., ch. 114 
(1886-37). 
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him as a clergyman.’’ Whereupon Sir Hugh cried, exultingly, ‘* You 
hear what he says.’’ But said the judge, ‘‘ I say that you have lost 
the ‘ benefit of clergy,’ because you are ‘ bigamous,’ that is, you mar- 
ried a widow, and you must answer, whether when you married your 
wife she was a virgin or not, and you may as well tell the truth at once 
as to seek any evasion, for I shall immediately submit the matter to the 
country’’ [the jury]. We may hope that Sir Hugh, being a knight, 
was a man of a truthful disposition, but he was on trial for a vile crime, 
and, if convicted, subject to a terrible punishment, involving personal 
mutilation. So he put a bold face upon the matter, and said, without 
the quiver of a muscle, ‘‘ My wife was a virgin when I espoused her.” 
Then said Tynterel, ‘‘I must find out the truth of this matter, right 
away.’’ So the reporter says he asked ‘* the twelve,’’ and’they declared 
upon their oath that she was a widow when Sir Hugh married her. Mr. 
Worry thereupon remarks that it was a noteworthy thing that Tynterel 
did not administer a cumulative oath to the jury for this purpose. 
Then the court said, ‘‘ You must respond not as clergyman but as a 
layman, and you must submit yourself to these twelve ‘ honest men,’ 
who are unwilling to lie for the king.’’ 

This is certainly a very graphic description of the way in which even 
a man of military rank would strive to pass himself off as a clergyman, 
in order that he might escape the dreadful severities of a criminal trial 
and punishment in the king’s court. Had Sir Hugh been successful in 
his plea to the jurisdiction of the court, he would have been handed 
over to the bishop who claimed him. His trial before him would have 
been a farce. At most, if convicted, he would have been sentenced to 
be branded in the hand, and the sentence would very likely have been 
carried out with a cold iron. This it was to have ‘‘ benefit of clergy,” 
and this existed down to the time of the American revolution, when a 
new plan of punishment by imprisonment and transportation to a penal 
settlement took the place of the former barbarous methocs (applicable 
to the laity), while unmeaning privileges were swept away, and the 
same rules of punishment were applied to all, without distinction of 
clergy and laity. When the case now in hand was tried, the distinction 
between the two classes was a real one; before it was abolished, it was 
merely a line drawn between those who could read and those who could 
not. The case seems to show that a clergyman then could be married, 
except to a widow, but whether this was canon law or only Tynterel’s 
law may be open to discussion. 

Sir Hugh, baffled in his plea of being a clergyman, tries another 
plan. He objects to the jury, who are ready in court to try the case. 
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He makes two points: one is that he is accused by them, and that ac- 
cordingly he will not consent to be tried by them. The meaning of this 
would seem to be that the same men are assuming to act both as a grand 
jury and a petty jury. Then, observing that they are men of inferior 
rank, perhaps yeomen or farmers, he says, ‘‘ Your honor, I am a knight, 
and will not be judged except by my peers’’ (pares). To this Tyn- 
terel replies, ‘‘ Since you are a knight, I direct that you be tried by 
your peers.’’ So knights are summoned to try the case. Then Tyn- 
terel says further to Sir Hugh, ‘‘ Do you desire to propose any chal- 
lenges in respect to them?’’ Sir Hugh replies, ‘‘I do not agree to 
them ; you may take whatever inquisition you desire ex-officio, but I will 
not agree to them.’’ To this Tynterel responds, ‘‘ If you will consent 
to them, with the help of God they will act in your case; but if you will 
not. and refuse to follow the rules of the common law, you will suffer 
the regularly-ordained punishment, viz., one day you will be allowed to 
eat, and the next day to drink; but the day that you eat you shall not 
drink, and vice versa. When you eat you shall have barley bread with- 
out salt, and the day you drink, water,’’ etc. Mr. Worry pauses at this 
point, and remarks that the judge said ‘‘ many other things,’’ showing 
why it would not be a good thing for him to adhere to his refusal, and 
why it would be better to consent. Sir Hugh took the hint, and said, 
‘**T will consent to be tried by my peers, but not by these twelve by 
whom I am accused. Be kind enough to have my challenges read.’’ 
To this the judge said, ‘‘ Gladly ; let them be read, or if you can state 
any ground why the twelve should be removed, proceed orally.’’ Then 
Sir Hugh: ‘‘ I desire counsel, for I can not read.’’ Tynterel responds: 
‘* No! for this affects our lord, the king.’’ To this, Sir Hugh: *‘ Then 
you may take the challenges and read them.’’ Tynterel: ‘‘ No! for 
they must come from your mouth.’’ Sir Hugh: ‘‘I can not read.’’ 
Tynterel then wakes up, and says: ‘‘ How is this, Sir Hugh? Itis but 
a few minutes ago that you were claiming the ‘ benefit of clergy,’ and 
you were even rector of a church, and now you say you can not read. 
Oh, fie! 

At this point the good reporter Worry interjects a remark to the effect 
that Sir Hugh stood silent, abashed and confused. Tynterel now tries 
to cheer him up, by saying: ‘‘ Be not abashed; now, if ever, is the time 
to speak.’’ Then the justice turns to Sir Hugh’s friend, Leyr, saying, 
‘** Would not you like to read the challenges of Sir Hugh?’’ To which 
Leyr replies, ‘‘ Yes, your Honor; if I only had the book which he holds 
in his hands.’’ This was allowed. Then Leyr said, ‘‘ Here are chal- 
lenges against many of the jury. Do you wish that I should read them 
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publicly?’’ Tynterel replies, ‘‘ No! read them to the prisoner secretly, 
because they must be uttered by his mouth.’’ And so it was done, and 
the challenges turning out to be true, all the disqualified jurymen were 
removed and others substituted. The jury being obtained, Tynterel 
said to them, ‘‘ Sir Hugh is charged with the crime of rape. He pleads 
not guilty, and he is asked how he desires to be tried, and he says by 
the ‘ country’ (per bonam patriam), so he places himself upon your de- 
cision for better or for worse. So we enjoin you to declare upon your 
oath whether Sir Hugh committed the offense with which he is charged 
or not.’’ The twelve men say, ‘‘ We declare that the woman was ray- 
ished by the ‘men’ of Sir Hugh.’’ Then Tynterel: ‘‘ Was Sir Hugh 
consenting to the crime?’’ Thetwelve: ** No.’’ Some other questions 
being asked and answered, which brought out the fact that there was no 
ravishment, the judge finally outa, **Sir Hugh, because they (the 
twelve) acquit you, I acquit you.’ 

This extraordinary trial is of the highest interest, as showing trial by 
jury in its earliest infancy. No authentic case dates back of this. 
There seems to be a mystery hanging about this form of trial, in the 
minds of the men of the time. The triers are ‘‘ the twelve ;’’ they are 
the ‘* country,’’ the ‘* good country,’’ ‘‘twelve honest men.’’ They 
are but seldom called a jury. The case shows that the word ‘* peers ”’ 
in the great charter meant political equals, and that even a knight might 
demand a jury of knights. Further, there could be no trial of the facts 
unless the prisoner entered a plea of ‘‘ not guilty.’’ If he would not 
plead, he must be made to plead, by subjecting him to extreme torture 
in regard to want of food and drink, and in other respects, which the 
reporter refrained from disclosing. This was the ‘‘ peine forte et dure’’ 
of later days, when a prisoner who would not plead, in addition to a 
daily supply of a few morsels of loathsome food and a few draughts of 
the vilest water, was to sustain constantly upon his person as great a 
weight of iron as he could bear, and more, and this until he died, unless 
he sooner answered. This continued to be law until 1828, when, if a 
prisoner refused to plead, the humane practice of entering the plea of 
‘** not guilty ’’ was adopted. The case further shows that the judges 
were inclined to administer the law as humanely as its rules would allow, 
and that a verdict of acquittal was deemed to be final. The system of 
challenging jurymen for unfitness, now so well established, was at that 
early day in existence, though with this singular qualification, that the 
challenges must come from the prisoner’s own mouth, though they 
might be read to him to refresh his memory. There is in this trial a 
complete absence of formality. Question and answer pass between 
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judge and prisoner, judge and jury, and judge and bystander in rapid 
succession. Subterfuges are speedily detected, and the kernel of the 
case soon reached. On the whole, the judges of the olden days set a 
good example to those of our time in regard for law, respect for an im- 
partial public opinion, kindness to a prisoner on trial, grasp of questions 
involved, and a due regard for the acts and verdicts of the mysterious 
‘‘ twelve,’’ who then as now could in general be relied upon to bring a 
popular, and because popular, salutary element into the administration 
of criminal justice. Though the law was severe, and the punishments 
barbarous, nothing else could effectually quell the powerful ruffians 
who filled the neighborhood with terror, and dominated all things, ex- 
cept the king when in the field, or when meting out, through the medium 
of his judges, retributive justice in its most awe-inspiring forms. — 
Turopore W. Dwicut in the Columbia Jurist. 


THe American Bar Association. —This body closed its recent 
meeting at Saratoga on the 21st of August. It was by far the most 
successful meeting in its history. Probably a hundred and fifty mem- 
bers attended on the different days, and the voting strength on the last 
day’s meeting was about one hundred and twenty. William Allen 
Butler, of New York, was elected president for the next year, and 
Elward Otis Hinkley, of Baltimore, and Francis Rawle, of Philadelphia, 
were respectively re-elected secretary and treasurer. A strong disposi- 
tion was manifested to offer the presidency toJudge Dillon, but as Mr. 
Butler had been a working member of the body from the first, it was 
thought right to crown him with the honor this year and give it to Judge 
Dillon at some other time. It should be added that the honor is ready 
for Judge Poland, of Vermont, whenever he will accept it. The promo- 
tion of Mr. Butler left a vacancy in the executive committee, which was 
filled by the election of Mr. Bonney, of Chicago. This was an auspi- 
cious change, and it is hoped that it will resuit in bringing the associa- 
tion, for one meeting at least, to a Western city. The association is 
certainly prosperous and successful where it is; but, so long as it meets 
in one corner of the Union, it will not be to the fullest extent a representa- 
tive body. Time and money are valuable to lawyers as well as to other 
men, and many a lawyer will go a short distance to attend the meeting 
of such a body who will not go a long distance. The result of having 
every one of the annual meetings of this body held at Saratoga has 
always been to have a large preponderance of Eastern lawyers, and 
particularly of New York lawyers, in attendance. These lawyers are 
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certainly learned and able men, and many of them are the proudest orna- 
ments which the legal profession of America can exhibit. But the fact 
remains that the legal profession in the great Central and Western States 
is not adequately represented, and the body does not command the 
measure of influence as a representative body of American lawyers 
which it should command. Besides, Saratoga is a mere village, and in 
addition to the objection that its water is unwholesome and its hotel 
charges extortionate, there is the further fact that it has no great daily 
press which might publish the proceedings of such a body and bring 
them to the attention of the lay public. In Chicago or St. Louis it 
would be quite different. Wecan almost vouch that if the next meeting 
of the association were held in St. Louis its proceedings would be published 
in detail in the two leading morning papers, and that the important papers 
read before it would be printed in full. We understand that the press of 
Chicago have promised that this shall be done if the body will hold a meet- 
ing there. We are certainly in favor of trying the experiment, and the 
time has come when the Western members should insist upon it. No 
other body of this kind stows itself away year after year in a little village 
in the woods, but all the great representative societies of a similar 
character, both in Europe and America, habitually peregrinate from 
city to city. 

The principal feature of the meeting was the report of the special 
committee on the Delays and Uncertainties of Judicial Administration, 
of which David Dudley Field was chairman. The committee consisted 
of David Dudley Field and John F. Dillon, of New York; Edward J. 
Phelps, of Vermont; Richard T. Merrick, of the District of Columbia, 
and James O. Broadhead, of Missouri. Before the time came for the 
committee to perfect its report, a majority of its members were dis- 
persed. Mr. Phelps, went abroad as our Minister to the Court of St. 
James; Col. Broadhead went to France on legal business for the gov- 
ernment, and Mr. Merrick died at his home in Washington City. The 
report was, therefore, in reality, the report of a minority of the com- 
mittee, signed by Mr. Field and Judge Dillon. Mr. Phelps, however, 
telegraphed his concurrence in all its recommendations, except in re- 
spect to that portion which recommended the codification of the com- 
mon law. The report was a most masterly one, covering thirty-nine 
printed pages. It is known to have been prepared by the vigorous hand 
of Mr. Field, but toned down a little here and there by the cautious 
advice of Judge Dillon. The result of an evening’s debate was to de- 
velope such sentiment in regard to some of its provisions that two or 
three amendments were made by the committee by unanimous consent 
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of the association, so that the recommendations of the report, as thus 
amended, stood as follows: — 


“JT. The Constitution should provide for one permanent court of last resort 
in the State, to which appeals should be so limited as not to exceed the capacity 
of the court to hear and decide them as they arrive. Temporary commissions 
should not be resorted to in courts of last resort. 

‘“‘II, The Constitution should also provide not only for permanent inferior 
courts, equal to the business of ordinary times, but for temporary commissions, 
as occasions may arise, to clear off arrears in the courts of first instance. 

“III, The methods of procedure should he as direct and simple as possible, 
without an unnecessary distinction or an unnecessary proceeding. 

‘“‘TV. The number and distribution of the judges, the frequency of the courts, 
and the simplicity of the procedure should be such that, when the witnesses 
are in the State, the most strongly defended lawsuit may be terminated in the 
court of first instance within a few months, and even should the case go to the 
utmost limit of appeal within the State, it may be terminated within a year at 
most, from its beginning in the court of first instance to its ending in the court 
of last resort. 


After stating these conclusions, the committee proceeded in a manner 
somewhat illogical, it must confessed, to state another series of conclu- 
sions, thus: — 


“The conclusions at which we have arrived are that the present delay and un- 
certainty in judicial administration can be lessened, and by means as follows: — 

‘“‘T, Summary judgment should be allowed upon a negotiable instrument or 
other obligation to pay a definite sum of money at a definite time, unless an 
order of a judge be obtained, upon positive affidavit and reasonable notice to 
the opposite party, allowing the defendant on terms to interpose a defense. 

‘TI, In an ordinary lawsuit the methods of procedure should be simple and 
direct, without a single unnecessary distinction or detail; and whatever can be 
done out of court, such as the statement of claim and defense, should be in 
writing and delivered between the parties or their attorneys, without waiting 
for the sitting of a judge. 

“III. Trials before courts, whether with or without juries, should be short- 
ened by stricter discipline, closer adherence to the precise issue, less irrelevant 
and redundant testimony, fewer debates, and without personal altercation. 

“IV. Trials before referees should be limited in duration, by order made at 
the time of appointment. 

“VY. The postponement of a trial should not be allowed because of the 
engagement of counsel elsewhere, nor ever except in strict conformity to rules 
previously made by the judges, and for reasons of fact known to the court or 
proved by positive affidavit. 

“VI. The record of a trial in every court in which official stenographers are 
in attendance should contain short-hand notes of all oral testimony, which notes, 
when the court so orders, should be written out in long-hand and filed with the 
clerk; but only such parts should be copied and sent to an appellate court as 
are relevant to the point to be discussed on the appeal, and if more be sent the 
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party sending ft should be made to pay into court a sum fixed by the appellate 
court, by way of penalty. 


“VII. A motion for or against a provisional remedy should be decided within 
a fixed number of days, and if not so decided the remedy should fail. If he 
can not within it make up his mind that a provisional remedy should be main- 
tained it ought to fall. In all other cases a decision within a fixed period should 
be required of every judge and every court, except a court of last resort. 

“VIII. The ordering of new trials should be restricted to cases where it is 
apparent that injustice has been done. 

**IX. Whenever a court of first instance adjourns for a term, leaving unfin- 
ished business, the executive should be not only authorized but required to 
commission One or more persons, SO Many as may be necessary, to act as judges 
for the time being and finish the business. Such temporary judges should be 
commissioned in all courts except the court of last resort. 

*«X, [Withdrawn by the committee with unanimous consent. | 

“XI, The time allowed for appealing should be much shortened. One 
month, or at most two, should seem to be enough in all cases. 

‘XII. Greater attention must be paid to the selection of judges; without 
which no other reform, however good in itself, can succeed. 


“XIII. The law itself should be reduced, so far as possible, to the form of a 
statute. 


“XIV. Statistics of the litigation, in the courts of the United States and of 
each State, should be collected and published yearly, that the people may know 
what business has been done, and what is waiting to be done.”’ 


Nearly the whole interest centered in the thirteenth recommendation. 
It had been toned down by the judicious hand of Judge Dillon, so as 
to make use of the word ‘‘ statute ’’ instead of the word ‘‘ code.’’ This 
was done in deference to the fact that a large number of New York 
lawyers would be in attendance, and that the subject of codification has 
been a subject of such bitter contest in that State that the mention of 
the word ‘‘ code’’ is, to the opponents of codification in that State, like 
a red rag shaken in the face of a bull. It seems almost incredible that 
a body of lawyers should have debated about passing this recommenda- 
tion; but what it involved is not fully understood unless it is read in 
connection with other portions of the report, and four pages of the 
report embodied an argument in favor of the codification of the common 
law, written in Mr. Field’s most vigorous style. The opponents of 
codification feared that, to adopt this simple recommendation would be 
to commit the association to the policy of codifying the common law in 
the broadest form and fullest extent. They therefore pleaded for de- 
lay. ‘* It was admitted,’’ as Gen. Lawton, of Georgia, forcibly said, 
**to be by far the most important question which had ever been brought 
before the association. ‘Then why should the friends of the report in- 
sist that it should be decided in an hour?’’ The arguments in favor of 


I 
1 
f 


NOTES. 781 


a code were pressed upon the meeting by Mr. Field; by Judge Dillon; 
by Mr. Willis, of New York; by Mr. Semmes, of Louisiana ; by Mr. Hill, 
of Georgia, and others; and it is to be confessed that these argu- 
ments were not met by any of the speakers on the other side. The meeting 
finally voted to postpone the consideration of the thirteenth recom- 
mendation until its next annual session, and to recommit it to the same 
committee, the president of the association to fill the vacancies therein. 
The committee, as thus organized, consists of the following named gen- 
tlemen: David Dudley Field, of New York, chairman; John F. Dil- 
lon, of New York; George G. Wright, of Iowa; Cortlandt Parker, 
of New Jersey, and Seymour D. Thompson, of Missouri. 


THe Question in A NutsHeLt. — No argument was put forward by 
the opponents of codification at the recent meeting of the American Bar 
Association at Saratoga, which was not successfully met and overthrown 
by the advocates of the recommendation of Mr. Field’s report, that the 
law should, as far as practicable, be reduced to the form of a statute. 
The only substantial point which we remember to have heard against the 


recommendation was that made by Simon Stern, of New York, who said 
in substance that the question was whether the amendment of the law 
should be entrusted to Chief Judge Ruger, or to Tim. Campbell. 
But there were two conclusive answers to this argument; one was fur- 
nished by Mr. Field’s report, and it was this: Chief Judge Ruger was 
not put in his exalted position to do duty as a legislator. Judicial 
legislation is contrary to the theory of our government. It must, in- 
deed, go on to a certain extent under any system; but it ought to be 
restrained as far as possible. The overwhelming objections to it are 
that it is accidental, fragmentary, and retroactive: accidental, in that 
it never takes place until Smith and Jones happen to get each other by 
the ears and pull each other into a court of justice; fragmentary, in 
that it does not attempt to lay down a body of rules for any class of 
conduct, but attempts only to decide the controversy between Smith 
and Jones; and retroactive in that the rule which it invents to decide 
the controversy between Smith and Jones it declares to have always 
been the law, whereas it never was the law before it was so declared, 
and the declaration must not only surprise either Smith or Jones, but it 
may surprise and strike down the rights of thousands of others situated 
similarly to Smith and Jones, who have acted on the faith that the law 
was otherwise. The other answer to Mr. Stern’s argument is a very 
simple one. Tim. Campbell has the power of amending the law as 
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it now stands, just as much as he will have when it is reduced to the 
code,—and what are you going to do about it? There are Tim. 
Campbells in every legislature, and the effort of recent constitutions 
has been to diminish their capacity for mischief as far as possible. 
Will such a man be any more apt to tinker with a section of codified law 
prepared by an able commission and enacted by the Legislature than to 
repeal a rule of law laid down by the highest judicial tribunal? Experi- 
ence shows that the Tim. Campbells are constantly doing both, and that 
they are doing about as much of one as the other — and the question re- 
curs, what are you going to do about it? On the other hand, the argu- 
ment put forward by the friends of codification that the question is 
whether the leading rules of the law shall be written in one book where 
a business man can read them and understand them, or in a thousand 
books, where he can not find out what one of them is without paying a 
lawyer $500 to tell him, remains unanswered and unanswerable. And 
yet this is the simple issue upon which a large portion of the profession 
have the hardihood to face public opinion. 


Tue SURVEILLANCE OF ProFEsstonaL —The committee of 
the American Bar Association on Jurisprudence and Law Reform was 
instructed by the meeting of 1884 to inquire and report upon this sub- 
ject. The result was a report at the last meeting, of great ability and 
research, by Prof. Simeon E. Baldwin, of Connecticut, a member of the 
committee. He showed the manner in which habitual criminals were 
watched in France, and, under recent statutes, in England ; and advo- 
cated the adoption of a similar system in this country. No sooner had 
the reading of the report been finished when some distinguished advocates 
in the body, notably Gen. Pryor, of New York, and Mr. Vaux, of Phil- 
adelphia, exploded with indignation, pronouncing it ‘‘ monstrous ’’ to 
turn the whole country into a prison even for professional criminals. 
The speech of Gen. Pryor,— who, by the way, is in many respects a 
brilliant and altogether an able and humane man,— afforded a curious 
illustration of the effect which the habitual defense of persons accused of 
crime will have on the modes of thought of the lawyer. The drift of his 
sympathies tends involuntarily intheir favor. The rights of society are 
forgotten, and he can think only of the mistaken idea of making the 
precept of the Divine Master, which was intended merely as a rule of 
private benevolence, a rule of State policy. The weakness of applying 
such an argument in favor of professional criminals is apparent, when 
it is reflected that a man must repent before he can justly expect for- 
giveness, and that the professional criminal never repents. This report 
was laid over for consideration at the next meeting. 
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Parers Reap BEFORE THE AMERICAN Bar Association. —The paper 
of Richard M. Venable, of Maryland, on ‘‘ The Partition of Powers be- 
tween the Federal and State Governments,’’ was a thoughtful and tem- 
perate production, showing how the relation of the States to the 
Federal government was gradually being changed by the process of ev- 
olution. We regret that he did not say one word about a kind of 
‘‘evolution’’ which the Supreme Court of the United States has given 
usin the late case of Poindexter v. Greenhouse. If that kind of ‘‘ evolu- 
tion’’ goes on much farther, the so-called ‘‘ sovereign’’ States of the 
Union will have to crave permission of the Federal district judges to 
carry on their governments. The paper of Francis Rawle, of Pennsy]- 
vania, on ‘* Car Trust Securities ’’ was a technical essay upon a kind of 
mortgage which has been very much resorted to of late years in the 
equipping of railways, the safety of which has been greatly jeopard- 
ized by a chaos of judicial decisions. The paper exhibited a great deal 
of research, and a careful comparison of the adjudicated cases. Reu- 
ben C. Benton, of Minnesota, who was to have read a paper on the 
** Distinction between Legislative and Judicial Functions,’’ was un- 
avoidably absent. 


Liens Derinep. — The word lien is here used in its legal and techni- 
cal sense. Much confusion has arisen from using the word in a loose 
manner, at one time in its technical sense, and at another in its popular 
sense. It is often convenient and proper to speak in a general way of 
the lien of a mortgage, or of a mortgage as being alien. ‘‘And so it 
certainly is,’’ says Mr. Justice Story,! ‘‘and something more; it is a 
transfer of the property itself, as security for the debt. This must be 
admitted to be true at law; and it is equally true in equity; for in this 
respect equity follows the law. It does not consider the estate of the 
mortgagee as defeated and reduced to a mere lien, but it treats it as a 
trust estate, and according to the intention of the parties, as a qualified 
estate, and security. When the debt is discharged, there is a resulting 
trust for the mortgager. It is, therefore, only in a loose and general 
sense that it is sometimes called a lien, and then only by way of contrast 
to an estate absolute and indefeasible.”’ 

And in like manner we speak of the lien of a pledge. But a pledge 
is also a lien and something more. It is a deposit by a debtor of per- 
sonal property by way of security, with an implied power in the creditor 
to sell it upon default. In a lien, as in a pledge, the general property 


1 Conrad v. Atlantic Ins. Co., 1 Pet. 
386, 441. 
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remains in the debtor, and the creditor has only a special property. 
But the nature and extent of this special property, in the two cases is 
quite different. A pledgee has such an interest in the thing pledged that 
he may transfer it to another, and he may enforce his security by sale 
without the aid of acourt. But a lien-holder can not transfer his inter- 
est to another, nor can he himself enforce his security by sale, without 
the aid of judicial proceedings. 

An attachment on mesne process does not constitute a lien in any 
proper legal sense of the term. Though an attachment is sometimes 
spoken of as a lien, the term is then used only in a general sense, 
by way of analogy and illustration. *‘‘An attachment,’’ says Judge 
Story,' ‘*does not come up to the exact definition, or meaning of 
a lien, either in the general sense of the common law, or in that of 
the maritime law, or in that of equity jurisprudence. Not in that 
of the common law, because the creditor is not in possession of 
the property; but it is in custodia legis, if personal property; if real 
property, it is not a fixed and vested charge, but it is a contingent, con- 
ditional charge, until the judgment and levy. Not in the sense of the 
maritime law, which does not recognize or enforce any claim as a lien, 
until it has become absolute, fixed, and vested. Not in that of equity 
jurisprudence, for there a lien is not a jus in re, or a jus ad rem. It is 
but a charge upon the thing, and then only, when it has, in like manner, 
become absolute, fixed, and vested.’’ 

Even a judgment does not constitute a lien upon the real estate of 
the debtor. It is only a general charge upon all his real estate to be 
enforced by an execution and levy upon some part or the whole of it. 
It is not a common-law lien; for it had its origin in the statute of 
second Westminster, 13 Edward I.,® giving the right to an elegit.° 

Of course in many such cases the description of the lien shows that 
the word is used merely to denote the charge or incumbrance of a mort- 
gage or pledge, or attachment or judgment. And so in many other in- 
stances the word is used in a popular sense to denote a charge which is 
not in a strict sense a lien by law, custom, or statute. But in writing 
upon the subject it is imperative, not only to use the word in its proper 
sense, but also to distinguish between the proper and improper use of the 
word in the decisions and statutes that are used as authorities, or com- 
mented upon. 

A lien is neither a jus ad rem nora jusinve. It is neither « right 
of property in the thing, nor a right of action for the thing. It is 


1 Foster, ex parte, 2 Story, 131, 145. 5 Foster, ex parte, 2 Story, 131, 146. 
2 1 Story, ch. 18. 
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simply a right of detainer.' ‘‘ Liens are not founded on property,”’ 
says Mr. Justice Butler ; ? ‘‘ but they necessarily suppose the property to 
be in some other person, and not in him who sets up the right.’’ Con- 
sequently the interest of the lien-holder is not attachable, either as per- 
sonal property or as a chose in action.? 

Alien has been well defined to be ‘‘ a right in one man to detain that, 
which is in his possession, belonging to another, till certain demands of 
him, the person in possession, are satisfied.’’ 4 

A lien in its proper legal sense imports that a person is in possession 
of the property of another and that he detains it as security for some 
demand which he has in respect of it. A lien therefore implies, (1) pos- 
session by the creditor; (2) title in debtor; (3) a debt arising out of 
the specific property. 

Possession is essential to create a lien at common law or by contract.° 

A declaration at the end of a promissory note or other obligation, that 
it constitutes a lien upon certain property does not amount to a contract 
for a lien, unless the creditor retains possession of the property.® 

Every bailee for hire who takes property in the way of his trade and 
occupation, and by his labor and skill imparts additional value to it has a 
lien upon it by immemorial recognition, or, in other words, by the com- 
mon law.? 

Liens depend upon contracts express or implied. Therefore one claim- 
ing the possession of goods adversely to the owner can not have a lien 
upon the goods for money paid for their storage. The owner can recover 
in an action of trover without tendering the rent paid for their storage.® 

An artificer has no lien upon a chattel for taking care of it after he has 
completed his work upon it and while he detains it to enforce his lien. 
‘* The owner of the chattel can hardly be supposed to have promised 
to pay for the keeping of it while, against his will, he is deprived of the 
use of it; and there seems to be no consideration for such a promise. 
Then the chattel can hardly be supposed to be wrongfully left in the 
possession of the artificer, when the owner has been prevented by the 
artificer from taking possession of it himself. If such a claim can be 


1 Bruce v. Marlhorough, 2 P. W. 491. ® Roberts v. Jacks, 31 Ark. 597; Ben- 
2 Lickbarrow v. Mason, 6 East, 21,24; net v. Mason 7 Ark. 258. 
Meany v. Head, 1 Mass. 319. 7 Crommelin v. Harlem R. R. Co., 4 
3 Meany v. Head, 1 Mass. 319, per Keys(N. Y.), 90, per Hunt, C.J.; White 
Story, J.; Foster ex parte, 2 Story, 181, v. Smith, 44N. J. L. 105; Bevanv. Wat- 
147, per Story, J. ers, M. & M. 235; Scharf v. Morgan, 4 M. 
* Hammond v. Barclay, 2 East, 227, & W. 283. 


235, per Grose, J. * Allen v. Ogden, 1 Wash. 174. 
5 Reed v. Ash, 8 Mo. 116. 
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supported it must constitute a debt from the owner to the artificer, for 
which an action might be maintained.’’ ! 

And so it was held by Lord Ellenborough that a coachmaker, after 
having repaired a coach could not claim any lien for storage, unless 
there was an express contract to that effect, or unless the owner left 
the property onthe premises beyond a reasonable time, and after notice 
had been given him to remove it.2 And so when a shipwright repaired 
a ship in his own dock, and after the repairs were completed the owner 
was not prepared to pay for them, and the shipwright gave him notice 
that he should detain the ship and claim a certain sum per day for the 
use of the dock during the detention. It was held by the Exchequer 
Chamber, affirming the judgment of the Queen’s Bench, that the ship- 
wright had no lien for the use of the dock during the detention.* 

The mere fact that a creditor has possession of his debtor’s goods 
gives him no lien upon them. 

A lien can not arise in favor of a person who has received possession 
of the property for a purpose inconsistent with the notion of a lien.' 
Thus if he has received certificates of stock for the purpose of raising 
money upon them for the owner, he can not retain them for an indebt- 
edness to himself. His possession of the certificates in such case is in 
trust. ‘*To create a lien on a chattel the party claiming it must show 
the just possession of the thing claimed; and no person can acquire a 
lien, founded upon his own illegal or fraudulent act, or breach of duty ; 
nor can a lien arise where, from the nature of the contract between the 
parties, it would be inconsistent with the express terms or the clear in- 
tent of the contract.’’ 6 

A lien by contract exists only where it is expressly agreed that the 
party may retain the property as security for the work done or expense 
incurred in respect of it. There must be something more than a con- 
tract for the payment of the price. The law implies no lien from such 
a contract, but the parties may so form their contract as to create a lien 
if they choose. 

One who procures insurance for another in pursuance of a request to 
do so, and to forward the policy, and not as a broker or general agent, 
has no lien on the policy. By undertaking to execute the order, he 


1 British Empire Shipping Co. »v. * Allen v. Maguire, 15 Mass. 490; 
Somes, E. B. & E. 353, 365, per Lord Jarvis v. Rogers, 15 Mass. 389, 414, per 
Campbell, C. J.; 8. c. Jb. 367, affirmed Parker, C. J. 
in House of Lords, 8 H. L. Cas. 338. 5 Randel v. Brown, 2 How. 406. 

2 Hartley v. Hitchcock, 1 Stark. 408. 6 Randel v. Brown, supra, per Kinley, 

8 British Empire Shipping Co v. J. 

Somes, E. B. & E. 353. 7 Cummings v. Harris, 8 Vt. 244. 
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binds himself to comply with the terms, and forward the policy, and 
this precludes the supposition that he was to have any lien upon it, or 
interest in it. And though such person be the ship’s husband for the 
general management of a vessel which is the subject of the insurance, 
yet he has no lien on the policy for the balance of his account.’ 

A lien which arises by operation of law generally overrides all other 
rights in the property to which it attaches, while a lien which is created 
by contract or by statute is generally subordinate to all prior existing 
rights therein. Thus, the lien of a workman who has repaired a chattel 
is superior to an existing mortgage upon it.?, But a farmer who, under 
a special contract with the owner of horses, has kept and fed them dur- 
ing the winter, has no lien upon them for the price of keeping as against 
the mortgagee. 

A statutory lien, without possession, has the same operation and effi- 
cacy that a common-law lien has with possession.* 

A lien created by statute may be taken ° away or modified by a sub- 
sequent statute. Such a lien is no part of the contract, but merely an 
incidental accompaniment of it. 

It derives its validity from the positive enactment, and therefore a 
subsequent statute modifying or removing the lien can not be consid- 
ered as in any manner impairing the obligation of the contract itself. 
‘*The lien is but a means of enforcing the contract, a remedy given 
by law, and like all matters pertaining to the remedy, and not to the 
essence of the contract, until perfected by proceedings whereby rights 
in the property over which the lien is claimed have become vested, it is 
entirely within the control of the law-making power, in whose edict it 
originated. A repeal of a statute giving a lien is merely the taking 
away of a remedy afforded by the statute; it does not impair the ob- 
ligation of the contract. A repeal of the statute defeats the remedy, 
although at the time of the repeal, proceedings under the statute for en- 
forcing the lien had been instituted, and were rightfully pending in 
court.? 

Statutory liens are regulated by the law of the forum, and can not 


1 Reed v. Pacific Ins. Co., 1 Mete. Clifford, J.; Grant v. Whitwell, 9 Iowa, 


(Mass.) 166. 152. 

2 Williams v. Allsup, C. B. (x. s.) 417; 5 Frost v. Ilsley, 54 Me. 345. 
Hammond »v. Danielson, 126 Mass. 294; 6 Frost v. Illsley, 54 Mo. 345, per 
Scott v. De La Hurst, 5 Lans. (N. Y.)372. Barrows, J. 

3 Bissell v. Price, 28 N. Y. 252. 7 Bangor v. Gooding, 35 Me. 78; Gray 


* Beall v. White, 94 U. S. 382, per  v. Carleton, 35 Me. 481. 
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be claimed by virtue of the law of another State.! Not only is the en- 
forcement of the lien dependent upon the law of the forum, but its ex- 
istence also.” 

A lien is either specific or general. The former attaches to specific 
property as security for some demand which the creditor has in’ respect 
to that property, such as a demand for the unpaid price of it, or work 
done or materials for, furnished in repairing or constructing that spe- 
cific thing. Such specific lien may be given by common law or by 
statute. 

One who has a specific lien upon property can not retain it for the 
payment of other debts due him by the owner without a special agree 
ment to that effect. 

A general lien is one which does not necessarily arise from some de- 
mand which the creditor has in respect to other property upon which 
the lien is claimed, but is one for a general balance of accounts. 
A general lien exists only (1) where there is an express contract; 
(2) where it is implied from the usage of trade; or (3) from 
the manner of dealing between the parties in the particular case; 
(4) or where the defendant has acted as a factor. Lord Mansfield 
made this statement of the general rule of law in a case where he de- 
cided that a dyer has no lien on goods delivered to-him in the course of 
trade, except for the price of dyeing, because there was no express con- 
tract to give a lien for a general balance, and none could be from any 
usage of trade or manner of dealing between the parties; but on the 
contrary, the manner of dealing showed that the dyer relied solely upon 
the personal credit of the owner. 

A lien expressly or impliedly limited to a particular debt will not be 
extended to cover another debt, except by express agreement or plain 
intention of the parties.® 

A lien for a general balance may arise by agreement of parties. In 
1788 certain dyers, bleachers and others in Manchester, at a public 
meeting, agreed not to receive goods to be dyed, or bleached, except 
upon the condition that they should respectively have a lien upon them 
not only for work done upon the particular goods, but also for a general 
balance of account. In trover by the assignee of a bankrupt for a 
quantity of yarn which the owner, with notice of this agreement, deliv- 


1 Swasey v. Steamer Montgomery, 12 3 Nevan v. Romp, 8 Iowa, 207. 
La. An. 800; Lee v. Creditors, 2 Jb. 600; 4 Green v. Farmer, 4 Burr, 2214, 2221. 
Wickham v. Livingston, 11 Jb. 702; 5 Jervis v. Rogers, 15 Mass. 389, 394, 
Ganse v. Bullard, 16 Jb. 107. per Wald, J. 

2 Ganse v. Bullard, supra. 
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ered to a bleacher, it was held that the latter had the right to hold the 
yarn for a general balance of account due him from the bankrupt.? It - 
was contended that though one individual might impose such an agree- 
ment upon his customers, it was not competent for a class of men to 
doso. But Lord Kenyon said: ‘‘ It seems to me that that is a distine- 
tion without a difference; there is no reason why a body of persons 
should not make such an agreement as (it is admitted) the defendant 
himself might have made.’’ And Lawrence, J., upon this point, said: 
‘‘The question here is whether an agreement, which is on the side of 
natural justice, be or be not illegal, it having been made by a number 
of persons. But I can not say that it is illegal, when it is supported on 
such a foundation, and if it is not illegal, it must be binding upon the 
parties.”’ 

Liens have always been favored by the courts. Lord Mansfield, in a 
case where he was obliged to decide against a lien, said:? ‘* The con- 
venience of commerce and natural justice are on the side of liens; and 
therefore, of late years, courts lean that way: (1) Where there is an 
express contract ; (2) where it is implied from the usage of trade; or, 
(3) from the manner of dealing between the parties in the particular 
case; (4) or where the defendant has acted as a factor.’’ Ina later 
case Chief Justice Best said: 3 ‘* As between debtor and creditor the 
doctrine of lien is so equitable that it can not be favored too much.”’ 


1 Kirkman v. Shawcross, 6 East 14: 
“We are now desired to abrogate an 


also bound to protect the property of 
those guests. They have no option either 


agreement which the parties themselves 
have made, and which the courts have 
said that justice requires; and it is said 
that unless we do so, the inn-keepers will 
enter into similar resolutions. But their 
case is widely different from the present; 
for they are bound by law to receive 
guests who come to their inns, and are 
VOL. XIX 


to receive or reject guests; therefore I 
find it was a material circumstance in the 
present case that these persons had an 
option either to work or not, as they 
pleased.” Per Lord Kenyon. 

2 Green v. Farmer, 4 Burr. 2214, 
2221; s.c.1 Bl. R. 651. 

5 Jacobs v. Latour, 5 Bing. 130. 
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CORPUS DELICTI. 
To the Editors of the American Law Review: 


In your issue for July-August, 1885, I find a communication in which, in terms 
whose kindliness I beg to acknowledge, exception is taken to my statement, in 
my work on Criminal Law, “ (1) that to constitute corpus delicti in this sense, it 
is requisite (in homicide cases) that the deceased should be shown to have died 
from the effect of a wound; (2) that it should appear that the wound was un- 
lawfully inflicted and that the defendant was implicated in the crime.” As to 
the correctness of this definition, as far as concerns the last clause, I confess 
I have sometimes doubted; but upon the whole I am inclined to adhere to it as 
essential to the rightful application of the rule that there shall be no conviction 
on the testimony of an accomplice unless there be clear proof of the corpus 
delicti. Now it would make this rule a mockery if it were so construed as to 
mean that there could be aconviction on the testimony of an accomplice of which 
the only corroboration was proof of a crime in which the defendant was not 
implicated. Hence I hold that the rule that in such cases there can be no con- 
viction unless there be proof of the corpus delicti is to be construed as meaning 
that in such cases there should be no conviction unless there should be proof not 
only of a crime committed, but of the defendant’s agency in the crime. The 
same may be said of the rule that the burden of proof as to the corpus delicti 
is on the prosecution, and that a defendant’s confession ought not to sustain a 
prosecution unless the corpus delicti is established. In neither of these cases 
ought the rules to be construed so as to confine corpus delicti to the mere fact 
of a crime in which there is no proof of the defendant’s implication. When I 
said, in the passage mentioned, that corpus delicti, in this sense, is to be under- 
stood as I stated, I meant in the sense of the rules thus mentioned, which was 
the only sense in which I then considered the terms. It is in this sense that 
the definition is sustained in the recent cases of State v. Dickson,! Lovelady 
v. State,? State v, Stowell.® 


FRANCIS WHARTON. 
WASHINGTON, August 8, 1885. 


PRIVATE SEALS ABOLISHED IN MISSISSIPPI. 


To the Editors of the American Law Review: 


In address of David Dudley Field before the annual convocation of Dal- 
housie University, published in last number of the Review, this distin- 


1 78 Mo. 429. 3 60 Iowa 535. 
214 Tex. App. 518. 
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guished lawyer, after denouncing the folly of maintaining the common-law 
distinction between sealed and unsealed instruments, says that, so far as he 
knows, no one of the seventy thousand lawyers of the United States has ever 
moved so much as his little finger to wipe this blot from the jurisdiction of 
hiscountry. Mississippi did this five years ago. The Revised Code of Missis- 
sippi adopted in 1880, sections 993 to 996 included, abolishes private seals as 
the distinction between sealed and unsealed instruments. The code of 1871, 
as proposed to the Legislature, also abolishes this distinction but the Legisla- 
ture declined to adopt this proposition at that time.! 
Yours truly, 


Murray T. SMITH. 
VICKSBURG, MISS., August 8, 1885. 


{It should be added that the credit for this and several other reforms em- 
bodied in the Revised Code of Mississippi in 1880, among them the removing of 
the contractual disabilities of married women, should be given to Chief Justice 
Campbell, of that State, who was the commissioner that made the revision, 
and who carried through these radical measures by his personal presence and 
debate on the floor of each House of the Legislature, an exceptional court- 
esy which each House extended to him. — Eps. Am. L. REv.] 


1 See case of Furlong v. State, 58 Miss. 734. 
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BLATCHFORD’S REPORTS, VOL. 22. Reports of Cases Argued and Determined in the Circuit 
Court of the United States for the Second Circuit. By SAMUEL BLATCHFORD, an Asso- 
ciate Justice of the Supreme Court of the United States. Volume XXII. New York: 
Baker, Voorhis & Co. 1885. 

This volume embraces decisions rendered in the Second Circuit during the 
year 1884. All of them, we presume, appeared in the current numbers of the 
Federal Reporter very soon after their rendition. This series, nevertheless, 
continues to have some value peculiar to itself, especially to practitioners in 
the Second Circuit. In the first place it embraces only decisions of the Circuit 
Courts for that circuit, and, consequently, the practitioners in that circuit in 
using it, stand in the position of quoting to the courts only their own decisions. 
In the next place, it is in a certain sense official. Although the publication of 
itis not authorized or required by law, as in the case of the reports of the 
highest appellate courts of the several States, yet it is the work of the learned 
judges themselves, under the experienced supervision of the circuit justice. 
A practitioner in those courts may therefore read the head-notes of the cases 
here reported with the confidence that they embody the understanding of the 
judges who rendered the decisions as to what the, cases decide. In the third 
place, they are the work of a reporter of great learning and experience. Mr. 
Justice Blatchford began this series of reports about twenty years ago, and 
therefore, in addition to his reputation as a judge, he is now entitled to take 
rank as one of the veteran reporters. Most or all of the cases given in this 
volume have, we apprehend, been digested from the Federal Reporter in our 
bi-monthly digest of recent decisions, and therefore it seems unnecessary to 
make special reference to any of them. 


MISSOURI REPORTS, VOL. 80. Reports of Cases Argued and Determined in the Supreme 
Court of the State of Missouri. F. M. BRowN, State Reporter. Vol. 80. Kansas City: 
RAMSEY, MILLETT & HuDsON. 1835. 

It is the fashion among a certain class of people in Missouri, to disparage our 
own people and their institutions. With this practice we have no sympathy 
except so far as it involves a conscientious examination into our own imperfec” 
tions. Such an introspection is the foundation of all reform, whether as an 
individual or acommunity. It is the fashion of some lawyers to disparage our 
court of last resort and its decisions. We apprehend that judges and prac- 
titioners in other States, who use the Missouri Reports, will not discover any 
justification for this practice. Courts are not infallible. The number of case§ 
which are fought to the courts of last resort, though large in itself, is small 
when compared with the great mass of litigation, and embraces nearly all the 


1 Several books are unavoidably held over 
for review in our next number. 
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cases which involve doubtful or disputed points of the law. Many of the cases 
which reach the court of last resort involve difficult questions as to the applica- 
tion of legal rules, rather than any dispute about the rules themselves, and they 
could hence be decided either way without doing violence to legal principles. 
The most that can be said, is that the decision one way is better than the 
decision the other way; and we believe that our Supreme Court has fallen on the 
better side of the line as often as other courts whose dockets are equally 
crowded. 

Our Missouri Reports are, by an act of the Legislature, modeled after the 
fortieth volume of the Iowa Reports. They have running-titles cut into the 
opinions showing where the discussion of every new point commences; and in 
all respects, they are first-class reports, with perhaps the exception, that the 
date when each decision was rendered is not given. 

Under the new appellate court system in Missouri, there will be hereafter 
two series of reports, one embracing the decisions of the Supreme Court, and 
the other embracing those of the two Courts of Appeal. The reporter of the 
St. Louis Court of Appeals will continue to be, as heretofore, A. Moore Berry, 
Esq., who has reported the existing fifteen volumes of the decisions of that 
court. The judges of the Kansas City Court of Appeals have appointed as their 
reporter James F. Mister, Esq., a very competent gentleman, with whom our 
readers are not unacquainted. 

The present volume of reports of the Supreme Court of Missouri embraces 
the first work of the new reporter, F. M. Brown, Esq. His work commences 
on page 220, the previous cases having been reported by the former reporter, 
Thomas K. Skinker, Esq. Mr. Skinker was certainly a very competent reporter, 
and it is paying a compliment to Mr. Brown to say that the series of cases 


glides along without an apparent ripple at the point where Mr. Shinker’s work 
ends and where his begins. 


AMERICAN DECISIONS, VOLUME 63. The American Decisions: Containing the Cases of 
General Value and Authority decided in the Courts of the several States from the earliest 
issue of the State Reports to the year 1869. Compiled and annotated by A. C. FREEMAN, 
Counselor at Law, and author of “ Treatises on the Law of Judgments,” “‘ Co-Tenancy 


and Partition,” ‘‘ Executions in Civil Cases,” etc. San Francisco: A. L. Bancroft & Co. 
1885. 


The dates of the rendition of most of the decisions in this volume fall within 
the year 1855. We have so often noticed the general features of this work that 
it would be useless again to recur to them. We find in this volume extensive 
notes upon the following subjects: Mining,! Liability of Cities for Neglect to 
Repair Streets,? Actions for Breaches of Promise of Marriage,’ The Power and 
Authority of Masters of Vessels,* The Power of Legislative Bodies and of Cor- 
porate and Unincorporated Societies to Expel or Disfranchise their Members; 5 
besides many other shorter notes on a great variety of topics. In fact, almost 
every case is annotated with numerous citations of authorities; and herein 
consists one of the most important features of the work. 


1 pp. 91-110, pp. 638-643. 
2 pp. 350-359. 5 pp. 772-778. 
3 pp. 532-548, 


q 
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HAWKINS ON THE CONSTRUCTION OF WILLS. A Concise Treatise on the Construction of 
Wills. By FRANCIS VAUGHAN HAWKINS, M. A.,of Lincoln’s Inn, Barrister at Law, Fel- 
low of Trinity College, Cambridge; with Notes and References to American Decisions, 
by Joun SworD, of the Philadelphia Bar. Second American Edition, with Notes and 
References, by FREDERICK M. LEONARD. Philadelphia: T. & J. W. Johnson & Co, 
1885. 


So much difficulty arises in the interpretation of wills, and the pecuniary 
interests involved in this class of cases is often so great, that a brief work on 
the subject was amply justified. The author of this work, following a modern 
practice which has met with much approval both in England and America, has 
drawn up his treatise in the form of rules, exceptions, illustrations and com- 
ments. There is no subject which more readily admits of such a treatment 
than this; and nothing so much satisfies the needs of a practical conveyancer 
as to be able to reassure his memory in an emergency by means of a book 
which enables him to turn readily to the leading rules touching the legal mean- 
ing of words and phrases in the particular kind of conveyance which he is 
drafting. The editor of the first American edition, Mr. Sword, endeavored to 
state the law of the different American States upon the subjects treated of, and 
to this end he had the aid of a number of professional gentlemen in different 
parts of the country. The editor of the present edition, Mr. Leonard, has 
extended the notes by an examination of recent Canadian and American cases. 
This book contains over three hundred pages of text and marginal notes, and 
we should judge that it would be a valuable book to be kept in the revolving 
book-case for ready reference. 


First COMPTROLLER’S DECISIONS. VOLS.1 to 6. Decisions of the First Comptroller in 
the Department of the Treasury of the United States, with an Appendix. By WILLIAM 


LAWRENCE, First Comptroller. Vols. 1, 2,3, 4,5,6. Washington: Government Printing 
Office. 1885. 


Judge Lawrence is a lawyer of ability, and these decisions are in the form of 
judicial opinions, resembling somewhat the opinions of the Attorney-General. 
They are edited with syllabi and are indexed, and in all their points resemble 
ordinary law reports. One will be surprised at the variety of questions which 
come up for determination by the ministerial officers of the Treasury, when he 
looks through these volumes. It is easy to say that such an officer acts minis- 
terially. He has to exercise discretion of a judicial nature, as much as a judge 
of an appellate court. He has to determine what the law is before he decides 
or gives the proper direction. Judge Lawrence is a thoroughly trained lawyer. 
He was many years ago a judge of the Court of Common Pleas of the State of 
Ohio, subsequently a member of Congress from that State, and more recently, 


for a very considerable time, he has held the office of First Comptroller of the 
Treasury. 


THE AMERICAN DECISIONS. VOL. 63. The American Decisions, Containing the Cases 
of General Value and Authority Decided in the Courts of the Several States from the 
Earliest Issue of the State Reports to the Year 1869. Compiled and Annotated by A. C. 
FREEMAN, Counselor at Law, etc. Vol. 63. San Francisco: A. L. Bancroft & Co. 1885. 


The cases collected in this volume run along through the years 1855 and 
1856. The annotations continue to be very extensive. 
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STEWART ON HUSBAND AND WIFE. The Law of Husband and Wife as Established in 
England and the United States. By Davip STEWART, of the Baltimore Bar. San Frau- 
cisco: Sumner Whitney & Co. 


This is a volume of what is called the ‘‘ Practitioners’ Series,’? more com- 
monly known as the ‘‘pony”’ series. It is a companion volume to Mr. 
Stewart’s previous volume on the subject of Marriage and Divorce, issued by 
the same house in the same form. The two volumes are designed by the learned 
author to give a complete view of the subject of marriage and marital rights. 
A vast number of adjudged cases have been collected and cited, with more or 
less minute attention to the points decided in each case. The industry of the 
author has been very great, and his work promises upon its face to be of the 
greatest usefulness to the judge and practitioner. 


HOLLAND ON THE EASTERN QUESTION. The European Concert on the Eastern Question: 
A Collection of Treaties and other Public Acts, edited, with Introductions and Notes. By 


* THOMAS ERSKINE HOLLAND, D.C,L., of Lincoln's Inn, Barrister at Law, etc. Oxford: 
At the Clarendon Press. 1885. 


Dr. Holland is a Professor of International Law and Diplomacy in the Uni- 
versity of Oxford, and a member of the Institute of International Law. On 
questions of international law he is a high authority. The Eastern Question 
has been made by him a subject of special study. He has thought that the 
action of the great powers upon this question deserved to be studied as a 
whole, and to be studied textually in the documents, which are the best official 
record. As those documents are not generally accessible, he has printed and 
edited them in this book. Of course they are unintelligible without explana- 
tory comment, and this comment he has afforded. He states in his preface 
that they are scattered through voluminous collections to be found only in 
great libraries, and that in order to ascertain whether a given treaty is still in 
force, how far its provisions have been carried into effect, or in what relation 
it stands to earlier or later conventions, recourse must be had to sources of 
information other than the treaty itself. Such a work can, of course, have little 
more than a curious interest for students and public menin America. Our 
position, so completely isolated from European politics, gives us only the inter- 
est of a looker-on, in respect of what is termed the Eastern Question, and as 
we have enough— too much — to do to take care of our own affairs, the amount 
of looking on which we do concerning that question is very little. There are 
probably not a dozen men in America, outside of the diplomatic corps in Wash- 
ington, who are not profoundly ignorant on almost every subject which is 
brought to light in this volume. 


AMERICAN REPORTS DIGEST. A Digest of Decisions in the Courts of Last Resortf the 
Several States, Contained in the American Reports, from Vol. 24 to 28 inclusive, with an 
Index of Notes. By IRVING BROWNE. 1877-1854. Albany: John D. Parsons, Jr. 1885. 


This contains all the points of a good digest, constructed by a most compe- 
tent law-book maker, togethgr with a digest of the first twenty-five volumes 
of the same work. It furnishes a key to the most important decisions of the 


American State courts which have been rendered during the last sixteen 
years. 
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Von HOLST’s CONSTITUTIONAL AND POLITICAL HISTORY. The Constitutional and Polis. 
ical History of the United States, By Dr. Il. VON HOLST, Professor at the University 
of Freiburg. Translated from the German by JOHN J. LALOR. 1854-1856. Kansas. 
Nebraska Bill. Buchanan's Election. Chicago: Callaghan & Co, 1885. 

These two volumes have very little in them of constitutional history; but as 

a political history they afford fascinating reading. They relate to one of the 

most troublous periods in our politics, when the introduction of the Kansas- 

Nebraska Bill by Mr. Douglas had revived the slavery question with all the 

conflicting passions and interests which gathered around it. These pages read 

more like Greeley’s ‘‘ Great Conflict’ or Blaine’s ‘‘ Twenty Years in Congress,” 
than like a dispassionate review of a period of American political history bya 
foreigner. Dr. Von Holst enters the lists on the anti-slavery side with the 
greatest enthusiasm, and the most ardent of the old Abolitionists yet living could 
find no greater enjoyment than in witnessing the manner in which he deals with 
the slavery question, and with those whom he chooses to call ‘‘ slavocrats.” 
Of course it is not the place here to express opinions upon a political question, 
especially upon a political question which still divides opinion and excites 
strong feeling. We think it sufficient to say that, whatever may be the tendency 
of the political views and feelings of the reader who takes up these volumes, 
he will find them replete with interest, and will be amazed that a foreigner 
could so possess himself of the ‘inside facts,’? so to speak, of the recent 
political history of this country. Dr. Von Holst has laid under contribution 
an enormous mass of documentary information in the messages and documents 
printed by public authority, the Congressional Globe, the files of newspapers, 

North and South, letters of prominent men, and other public and private writ- 

ings. We can not commend the translation of Mr. Lalor in all points, though 

on the whole it flows easy and is readable. The publishers have presented the 
work in an excellent manner. 


UNITED STATES SUPREME CoURT REPORTS. Complete Edition. Book 24. The Lawyers’ 
Co-operative Publishing Company, Newark, Wayne County, New York, 1885. 
This book brings the great enterprise which these publishers have been en- 

gaged in down to include the seventh volume of Otto’s Reports. We believe 

the series connects at this point with the publication called the Supreme Court 

Reporter, conducted by the West Publishing Company, of St. Paul, of which 

bound volumes are easily obtained. Whether it is the intention of the present 

publishers to continue the series we are not advised. This undertaking has 
veen of great benefit to the profession in reducing the price of reports; and, 
aside from its cheapness, this edition has advantages over other editions, by 
reason of its extensive annotations, in which references to English and State 
reports are made. 


SMITH’S THEORY AND PRACTICE OF Law. Theory and Practice of the Law. By SIDNEY 

K. SMITH, of the St. Louis Bar. Columbia, Missouri: Herald Printing Office. 

We regret that Mr. Smith did not get his work into the hands of a regular 
publisher. It is a volume of near five hundred pages, and contains an analysis 
of the common law of England as it exists in the United States, modified by 
our constitutional and statutory systems. A great many authorities are cited, 
and the citations are all given in the form of an appendix, instead of being 
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dropped at the foot of each page. Whether this is the preferable way, even in 
a book intended for elementary study, we are not prepared to say. We have 
looked through this book with sufficient attention to discover that it has been 
the work of a very great deal of study, by a clear, analytical mind. We recom- 
mend it to the attention of students and instructors in the law. We are not 
acquainted with any work which covers the same grouud in the same compact 
form, although there may be such. 


MYER’S FEDERAL DECISIONS, VOL. 9. Cases Argued and Determined in the Supreme, 
Circuit and District Courts of the United States, etc., etc. Arranged by WILLIAM G. 
MYER. St. Louis: The Gilbert BookCo. 1885. 


This volume embraces merely the subject of conveyances; the other titles have 
under them merely cross references. It is a complete compendium of Federal 
adjudged law on the subject of deeds and mortgages, classified as follows: A, 
Deeds; B, Mortgages on Real Estate; C, Railroad Mortgages; D, Chattel 
Mortgages. Under each of these heads there is an analytical classification, 
and thus the decisions are all set out, the principal ones in full; and those of 
less importance abstracted, according to the plan of the previous volumes of 
this series, with which the profession are already familiar. The great value to 
the profession of having the decisions of the most authoritative courts col- 
lected and arranged according to subjects and presented in this way will never 
be better illustrated than by this particular volume. A draughtsman of rail- 
way mortgages, for instance, will have before him in this volume all the decis- 
ions of the Federal courts relating to the subject, the important ones fully 
reported, so that he who runs may read. 


BOUVIER’s LAW DICTIONARY, RAWLE’S EDITION. A Law Dictionary, Adapted to the Con- 
stitution ‘and Laws of the United States of America and of the Several States of the 
American Union. With References to the Civil, and other Systems of Foreign Law. 
By JOHN Bouvier. Fifteenth Edition. Thoroughly Revised and Greatly Enlarged. By 
FRANCIS RAWLE, of the Philadelphia Bar. Philadelphia: J. B. Lippincott & Co. 


This is a very extensive and important revision of what remains the best 
American Law Dictionary. Mr. Rawle had unusual facilities for the task, in 
virtue of his position of librarian of the Law Institute of Philadelphia. He has 
been since its organization an officer of the American Bar Association, and a 
regular attendant at the meetings of that body. He has, in the preparation of 
this edition, availed himself of the acquaintance and influence which his official 
position in that body has given him; and accordingly we find that he has 
‘pressed into service,’’ so to speak, as assistants in the preparation of this 
work, a number of gentlemen prominently connected with that body. Among 
them are Edward J. Phelps, of Vermont, now our minister at the Court of St. 
James, and Alexander R. Lawton, of Georgia, both of whom have been Presi- 
dents of that body; Simeon E. Baldwin, of Connecticut; Warren Olney, of Cali- 
fornia; Charles S. Bradley, late Chief Justice of Rhode Island; Matthew P. 
Deady, Judge of the District Court of the United States for the District of 
Oregon, and U. M. Rose, of Arkansas. He also had the assistance on special 
titles of Dwight M. Lowrey, Charles M. Bannard, J. Douglas Brown, Jr., 
Lawrence Lewis, and Sidney G. Fisher. He also states that Walter George 
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Smith and Alfred Lee, Jr., have shared his labors throughout. The result of 
these labors is that the work has been greatly enlarged since the last previous 
edition, and many of the titles substantially rewritten. One can detect evi- 
dences of painstaking labor on the part of Mr. Rawle and his assistants in most 
of the extensive titles. A work of this kind is never completed; imperfections 
and omissions will always be found; points will be discovered relating to local 
law, where the law has been changed and where the change has escaped the 
vigilant oversight of the editors. It would be too much to expect that this 
work is free from all imperfections of this kind. The profession are very 
greatly indebted to Mr. Rawle and his associates for what they have done, and 
they have done so much, and done it in such a careful and painstaking manner, 
that we ought not to be too nice in searching for omissions or defects. The 
work is stereotyped, and this fact renders it susceptible of a gradual process 
of amendment, which we understand is going on. 
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DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME, 
Alabama Law Journal. 
Albany Law Journa). 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Colorado Law Reporter. 
Criminal Law M ne. 
Daily Law Record. 
Daily Register. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 


Jour. of Jur. 
Kansas Law Journal. Kan. L. J. 


Kentucky Law Reporter and 
Journal. 

Law Journal. 

Law Times. 

Lancaster Law Review. 

Legal Adviser. 

Legal Intelligencer. 

Legal News. 

Luzerne Legal Register. 

Maryland Law Record. 

North Eastern Reporter, 

North-Western Reporter. 

New J ray Pro Journal. 

Pacific Reporter. 

Reporter. 

Supreme Court Reporter. 

Texas Court Reporter. 


Ky. L. Rep. 


ABBREVIATION, 


ADDRESS. 


Montgomery, Ala. 


Albany, N. Y. 
Cincinnati, O. 


Philadelphia, Pa. 


Toronto, Can. 
Toronto, Can. 
St. Louis, Mo. 
Chicago, Ill. 
Denver, Col. 
Jersey City. 
Boston, Mass. 
New York. 
St. Paul, Minn. 
New York. 
New York. 


Dublin, Ireland. 


PUBLISHED. 


Monthly. 
Bi- monthly. 
Daily. 
Daily. 


Edinburg, Scotland. 


Topeka, Kan. 


Louisville, Ky. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 


Phila Pa. 


Montreal, Can. 


Wilkesbarre, Pa. 


Baltimore, Md. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 
Boston, Mass. 
St. Paul, Minn. 
Austin, Texas. 


Monthly. 


oo 


Texas Law Review. 
Virginia Law Journal. 
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ACTION. — Abatement of— When pendency of suit in State court will not affect 
same cause of action in Federal court. — An action pending in a foreign jurisdiction 
can not be pleaded in abatement of an action in a domestic forum, even if there be 
identity of parties, of subject-matter, and of relief sought; and where one suit is pend- 
ing in the State court and another is commenced in a Federal court having jurisdiction 
within the same territorial limits, the second suit will not, as a matter of course, be 
abated. — Hospes y. O’Brien, U. S. Cir. Ct. D. Minn., Fed. Rep., July 28, 1885. 
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AcTIon — Continued. 

—— Cause ofaction given by statute to personal representatives of deceased, can 
not be carried on against representatives of wrong-doer. — A cause of action 
given by statute to the personal representatives of a deceased person to recover 
damages for the negligent killing of such person, after the death of the wrong-doercan 
not be continued against his representatives. — Hegerich v. Keddie, Ct. App. N. Y., Alb, 
L. J., Aug. 22, 1885. 


— Action accruing in another State—Suit may be brought in another State 
where defendant can be served.— The employe of a railroad killed in another 
State through the negligence of the road, an action, based on a statute of that State, 
may be brought in Kentucky to recover damages. His personal representative being 
authorized to sue in such cases by the statute of the other State, may sue in Kentucky, 
though not authorized to sue in similar cases in said State. — Bruce’s Admr. v. Cincin- 
nati R. Co., Ct. App. Ky., Ky. L. Rep., Aug., 1885, 


— False claims against United States— Actions under sections 349 
Revised Statutes — Right of private prosecutor.— An action brought by a private 
prosecutor under sections 3490-3494, Revised Statutes, to recover damages and forfeiture 
for a violation of section 5438, Revised Statutes, is what was known at common law asa 
“ popular” or quietam action, and is under the sole and exclusive control of said prose- 
cutor, subject to the restriction on his right to discontinue the same, contained in sec- 
tion 3491, Revised Statutes, and his interest or share in any judgment obtained therein 
is his absolute private property, and the United States can not compromise, remit, or 
release the same by pardon or otherwise.—4U. S. v. Griswold, U. 8. Dist. Ct. D. Ore, 
Fed. Rep., Aug. 18, 1885. 


ADMINISTRATION. — Liability of administrator for fraudulent sale of land— When 
action will lie on bond of administrator.—An executor or administrator, who 
fraudulently sells the defendant’s realty, is liable in damages in double the value of the 
land sold, such damages being recoverable in an action. by the person having an estate 
of inheritance therein, but they are not recoverable from the sureties on the bond of 
such executor or administrator. No action is maintainable on the bond of an executor 
or administrator, to recover for his neglect or misconduct in the sale of decedent’s 
realty, unless the estate has suffered damage thereby; and where it appears the land 
was sold for its full value, it is presumed that no damage was suffered; and regarding 
any mismanagement of the proceeds, the party will be left to his remedy in the probate 
court. — Weihe v. Statham, Sup. Ct. Cal., Pac. Rep., Aug. 20, 1885. 


— See EQUITY. 


ADMIRALTY. — Damages by collision— Measure of.— Where damages have occurred 
by reason ofa collision, and the court has ordered a division of the loss, both parties 
having been found to be in fault, the value of a vessel that has been totally lost is not 
the amount she was worth to her owners when in use, nor what they would have been 
willing to sell her for. Inasale,a price is often paid for the consent of the vendor 
much above the market value of the thing sold. When a vessel, by reason of a collision, 
becomes a wreck, the power on the part of her owners to consent to part with her 
ceased, and defendants should not now be required to contribute any sum beyond her 
commercial value,— the amount she could have been sold for in open market. In esti- 
mating the value of a Mississippi River steamboat destroyed by collision, upon which all 
necessary repairs had been made from time to time, the rule is that after the first year 
the boat is worth twenty per cent less than she was worth when she was built; the 
second year the twenty per cent should be taken from her value at the end of the first 
year, and the result will represent her value at the end of the second year, and so on 
through the remaining years. —St. Louis and Vicksburg Anchor Line Co. v. Red River 
Coast Line, U. S. Dist. Ct. E. D. La., Fed. Rep., Aug. 25, 1885. 


— Maritime liens — Priority of bottomry bonds— Requisites to constitute liens 
for supplies—Evidence as to residence of owner of vessel. — A bottomry bond 
should have a preference to be paid out of the proceeds of a vessel, superior to those 
holding maritime liens for supplies and repairs, if the evidence shows that prior to its 
execution the owner of the vessel was notified to t to the bond, or to raise the 
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necessary funds by other means. To constitute maritime liens for supplies, they must 
have been furnished on the credit of the vessel, and in some other than her home port. 
The enrollment of a vessel makes only a prima facie case as to the port of her enroll- 
ment being her home port, which may be overcome by evidence as to the residence of 
her owner. The statate (Revised Statutes, section 4141) provides that the home port of a 
vessel “shall be deemed to be that at or nearest to which the owner usually resides,” 
and that seems to contemplate that a ship-owner may reside in different places; but the 
residence to determine the place of enrollment (or home port) is to be the usual resi- 
dence, and no person can have more than one such residence. Business men in this 
country may have residences and business places scattered over the whole of our great 
territory, but, as a matter of course, they can not have more than one usual residence. — 
The Thomas Fletcher, U. 8. Cir. Ct. 8S. D. Ga., Fed. Rep., Aug. 18, 1885. 


ADVERSE POSSESSION. — What title vested under.— Adverse possession of land, for 


the period prescribed by the statute of limitations, vests a perfect title in the possessor 
as against the former holder of the title and all the world, and entitles him to all the 
remedies at law or in equity which are incident to possession under written titles, — 
Parker v. Metzger, Sup. Ct. Ore., Ch. Leg. N., Aug. 8, 1885. 


ARBITRATION. — See PRINCIPAL-SURETY. 
ASSIGNMENT.— Deed of, providing for payment of certain creditors before others — 


When first found to be fictitious — Effect of— Partnership assignment.— An 
insolvent partnership makes a deed of assignment of specific property to a trustee, 
which provides for the payment equally and without preference of certain alleged 
creditors named in schedule A, with the amounts purporting to be due them, and pro- 
vides that, after the payment in full of the creditors in schedule A, of the amounts 
stated to be due them, certain creditors in schedule B shall be paid the amounts therein 
stated to be due them, Held, that the deed conveyed integral amounts to @ series of in- 
teger creditors, and its provisions were several by the terms of the gran’: ‘hat as it did 
not provide for the contingency of some of the debts in schedule A being fictitious, 
which they, in fact, proved to be, the amounts which were intended for them were not 
disposed of by the deed, remained in the grantor as to attacking creditors, and were 
subject to their claims. Deeds of assignment giving preferences are to be construed 
strictly, and courts of equity will not interpolate phrases to carry out a possible intent 
to give preferences otherwise than as expressed. — Market Nat. Bank v. Hofheimer, U. 
8. Cir. Ct. E. D. Va., Ch. Leg. N., Aug. 22,1885; Va. L. J., Aug., 1885. 


— Assignment for creditors — Governed by statute —In Illinois County Court 


has exclusive jurisdiction of—Remedy of claimant of property assigned. — 
By the statute on the subject, all voluntary assignments for the benefit of creditors 
are placed on the same footing, and all preferences among creditors, not hav- 
ing liens on the property assigned, are made void, and the effects of the assignor must 
in all cases be distributed among the creditors by the County Court as directed in such 
act. Under the several provisions of the act of May 22,1877, entitled, “‘ An act concern- 
ing voluntary assignments and conferring jurisdiction therein upon County Courts,” a 
new and special jurisdiction is conferred upon County Courts over the subject-matter of 
such assignments, the exercise,of which can not be interfered with or embarrassed by 
process from other courts. Such jurisdiction attaches by the making, filing, and re- 
cording of the assignment in the mode prescribed in the act. After the County Court 
has once acquired jurisdiction of the estate of an assigning debtor, he and the assignee, 
and all other persons having an interest in or upon the estate, are subject alike to the 
judgment of that court, and a claimant of any property assigned for the benefit of cred- 
itors will not be allowed to take the same from the assignee by writ of replevin. But he 
may present his claims to the County Court, which is authorized to call a jury to try the 
right of property. Under the act relating to voluntary assignments by debtors, the 
County Court, when exercising the powers therein conferred, is in effect an insolvency 
or bankrupt court, and the same general principles applicable to such courts must be ap- 
plied. — Hanchettv. Waterburg, Sup. Ct. Ill., Ch. Leg. N., Aug. 15, 1885. 


— Arkansas statute of assignments construed — Possession of assigned prop- 


erty — Requirement of statute is mandatory. — The statute of Arkansas regulat- 


‘ 


802 DIGEST OF RECENT CASES. 


ASSIGNMENT — Continued. 
ing assignments for the benefit of creditors prohibits the assignee from taking possession 
of the assigned property until he gives bond and files an inventory of the property; and 
a deed of assignment that stipulates that the assignee shall tuke possession of the 
property before he gives the bond and files the inventory, as required by the statute, is 
void. No inquiry is permissible to show that no fraud was intended, or that the statute 
was violated for an honest purpose. The statute provides that the assignee “shall give 
at least thirty days’ notice” of the sale of assigned property, and a deed that provides 
for asale upon “ twenty days’ notice” is void. The provisions of the statute respecting 
the possession and sale of property assigned for the benefit of creditors are mandatory 

¥ and not directory, and a deed which contravenes these provisions is void. — Rice v, 

! Frayser, U. S. Cir. Ct. E. D. Ark., Fed. Rep., Aug. 25, 1885, 


ATTACHMENT. — What constitutes fraudulent representations — Right of insol- 
vent debtor to convey or mortgage his property within sixty days prior to 
assignment under Wisconsin law. —A debtor who, by fraudulenuy misrepresent- 
ing his circumstances, obtains a surrender of overdue notes, and the acceptance by his 
creditor of renewal notes, is guilty of fraudulently contracting a debt within ‘e mean- 
ing of the statute, and the creditor may attach his property on that ground. The fact 
that a debtor has made a conveyance or mortgage within sixty days prior to his assign- 
ment is no evidence in itself of any intent to defraud credito:3.— Wachter v. Fame- 
chon, Sup. Ct. Wis., Am. L. Rec., July, 1885. 


—Fraudulentiy disposing of property—Intent must exist at time of making 
affidavit. —The fraudulent act of a debtor, made the ground of an attachment, must 
have accrued before or exist at the time the affidavit for the attachment is mde by the 
creditor. — Bumberger v. Gerson, U. 8. Ct. W. D. La., Fod. Rep., Aug. 11, 1885. 


ATTORNEY AT Law. — See CRIMINAL Law. 


ATTORNEY (POWER OF). — Revocation by death — Power of party ).olding same.— 
A power attorney to convey becomes extinct by the death of tue constituent, although 
the power be irrevocable, and no title passes by a deed subsequently made by the attor- 
ney. Where the intention in executing a power of attorney was to give the attorney 
control of the property for lis own benefit, he may convey the same in psyment of his 
own debts. — Frink v. Roe, Sup. Ct. Cal., Pac. Rep., July 23, 1885. 


BaNKS AND BANKING — Certified check, when good as prima facie ewidence —A. 
presented a check on the Nation Trust Company for payment, and it was marked, 
“ Good, T. D. Blair, A. Teller.” Held, that in a suit against the Trust Company by the 
holder of the check, the evidence showing that the certification of the check cn behaif 
of the defendant by an agent in their employ authorized to bin’ them by that form of 
contract was sufficient to make out a prima facie case. — Hill’s Admr. v. Nation Trust 
Co., Sup. C. Pa., Leg. Int., Aug. 7, 1885. 


— Check for deposit— Title — General indorsement and syecial indorsement— 
Distinction between. — A check deposited by general indorsement of the payee, and 
passed to his credit on the books of a bank, becomes the property of the ba:.k, and may 
legally be transferred to a bona fide creditor. The words “ for collection’’ appended to 
the indorsement limit the indorsement, and give authority to the holder to collect for 
the benefit of the indorser only. — Hoffman v. First Nat. Bank, Ct. Err. and App. N. J., 
Rep., July 29, 1885. 


—— See CORPORATIONS. 


BILLS AND NOTES. — Usury — Novation — When it will not cure taint of.— Certain 
due bills bearing usurious interest were surrendered for new bills also at usurious in- 
terest and bearing the signatures of new parties in addition to that of the original 
maker. The maker, claiming that the debt was extinguished by payments of usurious 

‘ interest, and no evidence being offered to the contrary: held, that it was not error to 

i find that the debt was so discharged. The substitution for due bills of others with new 

signatures added to that of the original maker does not constitute a new contract so as 

to efface from the transaction the taint of usury. — Riegel’s App., Sup. Ct. Pa., W. N. C., 

July 16, 1885. 
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— See CORPORATIONS. 


Bonbs.— Statutory bonds with additional undertakings— Action can not be 
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— Indorsement before delivery to payee constitutes indorser joint maker. — 

An indorser of a negotiable promissory note before delivery to the payee is liable as a 
joint maker, and the note with the indorsement is prima facie evidence of such obliga- 
tion. The Federal courts will construe this question as one of commercial law, and the 
State decisions will not be followed. — First Nat. Bank of Worcester v. Lock Stitch Fence 
Company, U. S. Cir. Ct. N. D. Ill, Rep., Aug. 26, 1885; Fed. Rep., Aug. 4, 1885. 


— When indorser assigns his property for benefit of creditors before maturity 

of note — Notice must be given him—WNotice to assignee is insufficient — 
General assignment of indorser. — Where an indorser of a promissory note assigns 
all his property for the benefit of his creditors before the maturity of the note, notice 
of the demand of payment and non-payment at maturity should be given to the in- 
dorser. Notice of demand and non-payment given to the assignee in insolvency is not 
sufficient to fix the liability of the indorser, Unless the liability of the indorser be fixed 
by demand and notice of non-payment, the indorsed note can not be proved as a claim 
against the estate in insolvency. — House, Assignee, v. Vinton Co. Nat. Bank, Sup. Ct. 
Ohio, Rep., Aug. 26, 1885; Leg. Ad., Aug. 25, 1885; Week. L. B., Aug. 10, 1885. 


— Alteration in, as to place of payment — When it will not relieve indorser. — 


A promissory note in renewal of one that had been discounted by the West End Sav- 
ings Bank, was indorsed by the defendant for the accommodation of the maker, when 
signed and indorsed there was a blank left for the place of payment, which was pre- 
ceded by the word “ at.””. The maker took the note to the bank, but the bank refused to 
take it, as there was no place of payment. He then filled up the blank after the word 
“ at,” by writing ‘“‘ West End Savings Bank.’’ Held, that this was not such an alteration 
as to relieve the indorser. — Wessel v. Glenn, Sup. Ct. Pa., Ch. Leg. N., Aug. 22, 1885. 


— Negotiable instruments-- Only party in interest can sue on— Possession 
without interest does not entitle party to sue. — O., for value received, made and 
delivered to F. her negotiable note, payable to the order of F, in five years, secured by 
mortgage. Two years before the same became due, F., without consideration, and 
solely for the accommodation of B. & S., bankers, loaned the same temporarily to them, 
to enable them to use the same as collatvrals for a loan to mvet a present emergency, 
B. & S. promising to safely keep, and return them. B. &S. did not use them, but they 
were suffered to romain in their custody until after the note became due, when §S., 
survivor of B. & S., wituout the knowledge of F., or without authority from her, 
hypothecatea them to M. by delivery, merely saying the note would be paid. M. took 
the same in ood faith and for full value, but without inquiry, guaranty or indorsenfent 
by S., relying solely on his possession and the blank iadorsement of F. that 8. was the 
owner. Held, that M. having acquired the note after due and without inquiry acquired 
no better title than S. had, and as S. had neither title nor interest which was good 
against F., he transferred none to M. that in equity gave him the right to foreclose the 
mortgage as against the real owner. Neither is F. estopped by her acts from asserting 
her ownership. — Osborn v. McC! elland, Sup. Ct. Ohio, Week. L. B., Aug. 3, 1885. 


brought to enforce merely additional undertakings. — Where a bond given in 
pursuance of a siatute and to effectuate a statutory purpose merely, contains addi- 
tional covenants not required by the statute, ity, ill not be competent for the obligee 
to disregard the statutory covenants and to oring an action to enforce the additional 
covenants merely. These latter are uudertakings with ut legal consideration, and 
are hence mere sv’plusage. So hel of a bond given for an injunction under the 
Missouri statute. —-Rubelman Hardware Compauy v. Greve, St. Louis Ct. App., Cent, L. 
J., Aug. 7, 1885. 


— Official bond— Imposition of Subsequent Duties — Legal effect of. — An obli- 


gation, such as the official bond of a treasurer and tax receiver, extends to all such 
duties as may at any time be added to the office or imposed upon the officer.— 


Boa.d of Education v. Quick, Ct. App. N. Y., N. E. Rep., Aug. 28. 1835. 


— See PRINCIPAL-SURETY. 
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ComMMON CARRIER, — Limitation of liability of.— A common carrier may limit his lig. 
bility, but in construing such limitations the contract is not to be construed literally in 
his favor, The term “carriage” in a bill of lading does not include a street railroad 
car. — Cream City R. Co. v. Chicago, M. & St. P. R. Co., Sup. Ct. Wis., Rep., July 8, 1885, 


CONSTITUTIONAL Law.— Legislative powers as to rights of creditors. — Where 
there are two classes of creditors with already existing debts, a legislative act could 
not, by transfer or appropriation of a debtor’s property, give to one class a preference, 
to the exclusion of the other class, to such a degree as to give to one class an immedi- 
ate and annual source of payment, and postpone to the other all payment for, pos- 
sibly, a period of forty years. It is no more in the power of law makers than of debtors 
to effect an unequal distribution of the debtor’s estate by making an application or 
transfer thereof among creditors already existing.—Sun Mutual Ins. Co. v. Board of 
Liquidation, U.S. Cir. Ct. E. D. La., Fed. Rep., July 7, 1885. : 


—-Invalidity of taxation to pay bounties of returned volunteers.— An act to 
authorize a town to raise by taxation a eum of money “to pay a bounty of $125 to 
each soldier who re-enlisted” in a certain regiment of State volunteers is void, as be- 
ing fora private purpose. — Mead v. Inhabitants of Acton, Sup. Jud. Ct. Mass., Rep., 
July 8, 1885. 


—- Provision authorizing waiver of jury by accused, not u titutional — 
Where jurisdiction does not exist, habeas corpus will lie to review. — The 
provisions of a statute creating a municipal court that “a jury trial in said court in crim- 
inal cases may be waived by the accused ” is not unconstitutional. Where the proceed- 
ings upon a criminal trial are void for want of jurisdiction the validity of the sentence 
and imprisonment thereon may be inguired into on habeas corpus. — In re Staff, Sup. 
Ct. Wis., Rep., Aug. 26, 1885; Alb. L. J., Aug. 22, 1885. 


— Prohibition of manufacture or sale of substitute for butter unconstitu- 
tional. — Equal rights to all are what are intended to be secured by the establishment 
of constitutional limits to legislative power and impartial tribunals to enforce them. 
Section 6 of “ An act to prevent deception in sales of dairy products,” Laws of 1884, ch. 
202, provides “‘ that no person shall manufacture out of any oleaginous substance or sub- 
stances, or any compound of the same, other than that produced from unadulterated milk, 
or of cream from the same, any article designed to take the place of butter or cheese 
produced from pure, unadulterated milk or cream of the same, or shall sell, or offer for 
sale, the same as an article of food. Held, unconstitutional; as it absolutely prohibited 
the manufacture or sale of any article which could be used as a substitute for butter, 
‘however fairly the character of the substitute might be avowed and published, to drive 
the substituted article from the market, and protect those engaged in the dairy pro- 
duct against the competition of cheaper substances, capable of being applied to the 
same uses as articles of food. This was beyond the power of the Legislature to do. — 
People v. Marx, Ct. App. N. Y., Leg. Ad., Aug. 25, 1885; Week. L. B., Aug. 17, 1885; Am. 
L, Rec., Aug., 1885; Ch. Leg. N., Aug. 1, 1885; Kan. L. J., Aug. 15, 1885. 


— State statutes regulating insurance companies not unconstitutional. —The 
statutes of a State imposing reasonable regulations upon the business conducted by in- 
surance companies incorporated and existing within the State, and providing for their 
compulsory winding up in the event of threatened insolvency or misuser of their fran- 
chises, do not impair the obligation of the contract between the State and such com- 
panies, created by such charter granted by the State to such companies and accepted 
by the latter prior to the passage of such statutes. Such statutes do not infringe any 
rights secured by the national constitution, but are, on the contrary, reasonable police 
regulations, —Chicago Life Ins. Co. v. Needles, Sup. Ct. U. S., Cent. L. J., Aug. 7, 1885; 
Am. L. Rec., Aug., 1885, Rep., Aug. 5, 1885, 


— Construction of constitutional phrase of Colorado as to corporations “ Doing 
Business.’’— Single act of business.— The obvious construction of section 10, of 
article 15 of the Constitution of Colorado (1876), and of the statute passed by the Legis- 
lature of that State in 1877, providing “ for the formation of corporations,” is that no 
foreign corporation shall begin doing business in the State, with the purpose of pursu- 
ing it or carrying it on, until it has filed a certificate designating the principal place 
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CONSTITUTIONAL Law — Continued. 
where the business of the corporation shall be carried on in the State, and naming an 
authorized agent, residing in such principal place of business, upon whom process may 
beserved. Itcan not require such a certificate as a prerequisite to the doing of a single 
act of business, when there is no purpose to do any otber business, or to have a place of 
business in the State. — Cooper Mfg. Co. v. Ferguson, Sup. Ct. U. S., Rep., Aug. 12, 1885. 


ConTEMPT.— Strike against railroad operated by receiver — When strikers respon- 
sible for. — Where several persons are engaged in a strike against a railroad in the 
hands of a receiver, and combine to unlawfully interfere with, and obstruct the opera- 
tion of the road, and by threats and intimidation prevent its employes from attending 
to their duties, they are guilty of contempt; and in such case, if one goes a step beyond 
his fellow-strikers, and does acts which the others do not do, in furtherance of the com- 
mon design, all are responsible. —U. S. v. Kane, U. 8. Cir. Ct. D. Col., Crim. L. Mag., 
July, 1885. 


— Husband not liable to proceedings for, for non-payment of costs in separa- 
tion suit.— A husband is not Jiable to be punished by way of proceedings for a con- 
tempt for the non-payment of final costs in a suit against him by his wife for a separa- 
tion. — Jacquin v. Jacquin, Sup. Ct. N. Y., Wash. L. Rep., July 4, 1885. 


— Drawing pistol and using threats before United States examiner punisha- 
ble as— Also indictment or information— Attorneys in court, armed, are 
guilty of professionali misconduct.—The drawing of a pistol, and threatening 
the lives of counsel, in the presence of an examiner in chancery while taking testi- 
mony in an equity case, pending in the United States Circuit Court, in the chambers 
of the judge adjoining the court-room situate upon land thus under the exclusive 
jurisdiction of the United States, is both a contempt of court, punishable as such, and 
an offense under the statutes of the United States, punishable on indictment or in- 
formation. Where the same acts constitute offenses against the United States, punish- 
able upon information on indictment, and at the same time a contempt of court punish- 
able as such, and there is no special end in the administration of justice, to be accom- 
plished by proceeding, summarily, on process for contempt, the court may waive the 
process for contempt, and leave the government to proceed to punish the offense 
under the statute. The going into court by members of the bar, armed with deadly 
weapons, characterized as not only a contempt of court, but also professional miscon- 
duct, that ought to be punished by suspension from practice or disbarment. — Sharon v. 
Hill, U. S. Cir. Ct. D, Cal., Ch. Leg. N., Aug. 29, 1885; West C. Rep., Aug. 20, 1885. 


ConTRACT. — Signed through negligence, when binding.— Where a person negli- 
gently signs a written contract, he is bound by its provisions, in the absence of legal 
fraud. A person unable to read, who does not have such contract read to him, is 
guilty of such negligence. — McKinney v. Herrick, Sup. Ct. lowa, Rep., Aug. 26, 1885. 


—In restraint of trade— When not void.—In a contract for the sale of wares toa 
merchant, an agreement that the seller will not sell like wares to any other merchant or 
party in the town where the buyer does business, is not void as being in restraint of 
trade. — Watkins v. Morley, Ct. App. Texas, Texas Ct. Rep., Aug., 1885. 


— <A buyer can recover from the seller for breach of a parol contract to sell 
and convey land so much of the purchase-money as was actually paid. — 
Partition was made of decedent’s estate. A. took one purpart and gave a recogni- 
zance for one-half of its valuation to B., the guardian, who was the other person inter- 
ested in the estate. The other purpart was sold at public sale to C. C. transferred it to 
B., and the proper receipts therefor were given to the trustee, B, securing A.’s receipt 
by misrepresentation. Held, that as B. had refused to convey to A., and although this 
parol contract was vague in its terms and void under the statute; A. can recover from 
B. the money paid to him or receipted for. —Milligan v. Dick, Sup. Ct. Pa., Leg. Int., 
July 31, 1885. 


— See CORPORATIONS ; STATUTES, 
CONVERSION. — Goods obtained from fraudulent debtor— Party holding same is 
liable for conversion. — One who obtains goods from an insolvent debtor for the pur- 
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CONVERSION — Continued. 
pose of defrauding creditors, and sells them to a bona fide purchaser, is liable to the 
creditors for conversion. —Smith v. Sands, Sup. Ct. Neb., Rep., July 22, 1885. 


—— Conversion and spoliation—Necessary proof of.—In order to hold a party for 
an alleged conversion and spoliation, it is necessary. to prove, either that he or his 
agents participated in the conversion, or received or benefited by the proceeds of the © 
conversion, in whole or in part. —The Quantico Cotton, U.S. Cir. Ct. E. D. La., Fed, 
Rep., Aug. 18, 1885. 


— Of property shipped by mistake — Bill of lading. — Certain cotton, the property 
of A., of Baltimore, was shipped by the mistake of their mutual agent to B., of Baltimore, 
with bills of lading. A.’s demand for the cotton was refused by B., who claimed under 
the act of 1876, to be, by virtue of the bills of lading, the owner. Held, to be a conver- 
sion of A.’s property. — Seal v. Zell, Ct. App. Md., Rep., Aug. 5, 1885. 


COPYRIGHT. — Statute authorizing Secretary of State to contract for publication 
of State reports confers no right of.—A statute appointing a State reporter, au- 
thorizing the Secretary of State to contract for the publication of his reports and giving 
to the contract the exclusive right to publish the same confers no right to copyright, 
nor any exclusive right to publish, the opinions of the court. — Banks v. Manchester, 
U.S. Cir. Ct. S. D. Ohio, Am. L. Reg., Aug., 1885. 


CORPORATIONS. — Majority of corporators must accept before life of corporation 
begins — Corporation can act alone in the place of its creation.—There must 
be an acceptance by a majority of the corporators before corporate life and existence 
can begin. A corporation can have no legal existence out of the boundaries of the sov- 
eignity by which it is created. A corporation must dwell in the place of its creation, 
and can not migrate to another sovereignty, and all acts assumed to be done by the 
corporators outside of the sovereignty where the corporation was created are null 
and void.—Smith v. Silver Valley Mining Co., Ct. App. Md., Md. L. Rec., Aug. 29, 1885. 


—- Purchase of entire capital stock by one person— Replevin for corporate 
property will not lie.—One who, by purchase or otherwise, becomes the owner 
of all the capital stock of a private corporation, does not thereby become the legal owner 
of its property, and can not maintain replevin therefor in his own name. — Button v. 
Hoffman, Sup. Ct. Wis., Am. L. Rec., Aug., 1885. 


— Corporation can not plead ultra vires where consideration has been re- 
tained, — Where the contract of a corporation, which, if executory, would be ultra 
vires, has been executed by the other parties, and the corporation has received and re- 
tained the consideration thereof, it can not be avoided on the plea of ulira vires. — Main 
v. Casserly, Sup. Ct. Cal., Rep., Aug. 12, 1885. 


— Contracts ultra vires— When they can not be repudiated. — A corporation that 
has received and retained the consideration of a promissory note, given for its benefit, 
can not deny its liability thereon, on the ground that the contract was ulira vires. — 
Main v, Casserly, Sup. Ct. Cal., Pac. Rep., July 23, 1885. 


—— Subscriber to stock — When whole amount not subscribed — Liability of. — 
The subscriberto the stock of a corporation, the amount of the capital stock of which 
is fixed,is not liable upon his subscription until the whole amount of stock is sub- 
scribed, and upon a creditor’s bill against a person as such a subscriber, a decree will 
not be given, unless, from some cause shown, the defendant is estopped from alleging 
that the whole of the capital stock has never been subscribed. — Temple v. Lemon, Sup. 
Ct. IIL, N. E. Rep., Aug. 7, 1885. 


—Bank is not liable for wrongful act of director without notice. — The fact that 
one who wrongfully pledges to a bank, as security for a loan made to him, goods con- 
signed to him for sale was a directar in such bank, does not commit the bank to knowl- 
edge of the wrong.—Innerarity v. Merchants’ Nat. Bank, Sup. Ct. Mass., N. E. Rep., 
Aug. 7, 1885. 


—— Contract, though ultra vires, does not prevent recovery by creditor for part 
performance.— Where a contract made by a corporation with A. B. is u'tra vires, A. 
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CORPORATIONS — Continued. 
B. may refuse to further perform and may recover for part performance. The cor- 
poration can not recoup damages for the apparent breach, for this would be to validate 
to contract pro tanto. — Day v. Spiral Spring Buggy Co., Sup. Ct. Mich., Rep., Aug. 19 
1885. 


— See CONSTITUTIONAL Law. 


— Telegraph poles can not be placed on street to the injury of any private 
citizen — General right of company to occupy streets discussed. — The “ per- 
mit” given by the Commissioners of the District of Columbia to the defendant tele- 
graph company to erect their poles along Seventh Street is powerless to confer such a 
privilege, no authority having been conferred upon the District government by Con- 
gress to create such a servitude upon the streets of the city. The occupation of the 
streets of a city by telegraph poles is not an ordinary servitude imjosed upon the high- 
way, like the laying of tramways of stone or iron or the erection of lamp posts, which 
are in aid of the ted with its surface, but is an extraordinary and 
permanent appropriation of a portion of the surface, for purposes in no respect con- 
nected with its enjoyment bythe public and in derogation of the common right. — 
Hewett v. West. Un. Tel. Co., Sup. Ct. D. C., Wash. L. Rep., July 25, 1885. 


— See EQUITY. 


CouUNTIES. — County can not delegate power to compromise suit — Ultra vires.— 
Under sections 4000, 4001, 4003 and 4046 of the Political Code of California, the board 
of supervisors of a county have power to contract for the collection of the property of 
the county, but in the exercise of that power it has no authority to delegate to others 
whom it employed for that purpose, the power to determine whether to commencea 
suit in the name of the county, and to select and employ attorneys to commence and 
prosecute such a suit; nor to abdicate its control of the prosecution of such suit, or to 
make its compromise or settlement dependent upon the written consent of strangers. 
Such powers are in the nature of public trusts conferred upon the corporation for the 
public benefit, and can not be vicariously exercised. A contract attempting to delegate 
such powers is ultra vires.—Scollay v. County of Butte, Sup. Ct. Cal., Ch. Leg. N., 
Aug. 15, 1885; West C. Rep., Aug. 6, 1885. 


CrmmNaL Law. — Applicant for release underinsolvent act must have been con- 
fined sixty days.—A person arrested under capias ad satisfaciendum, and applying 
for a discharge under the insolvent laws, is not entitled to such discharge unless he has 
undergone an actual confinement of at least sixty days. The fact that such party has 
been convicted on a criminal charge for the same offense as that upon which the capias 
has issued was founded, and has been imprisoned under sentence in such case fora 
less term than sixty days, does not entitle him to a discharge. — Scranton’s App., Sup. 
Ct. Pa., Luz. Leg. Reg., July 17, 1885. 


— Self-defense — Character of deceased, when evidence admissible as to dying 
statements.—In a trial of murder the defense being that the homicide was com- 
mitted in self-defense, the defendant may show that his aquaintance with deceased 
was a brief association as criminals; it is error to refuse to permit him show that 
deceased told defendant on the night before that he had previously committed two 
felunious assaults, and that he preferred a knife to a pistol for such work, as it was 
more effective. A dying statement that victim knew of no reason for the assault, is 
not a statement of opinion, and is admissible. — Boyle v. State, Sup. Ct. Ind., Cent. L. 
J., July 24, 1885. 


— Violence necessary in indictment for assault with intent to rob. —The vio- 
lence which is essential to the crime of robbery must be concomitant with the taking 
of the property from the person of another. On the trialof aperson indicted forthe 
crime of assault with intent to rob, it is error torefuse to charge that violence, in 
order to constitute the crime, must not be subsequent to the attempt to take the prop- 
erty. Such indictment will support a conviction for assault and battery, and it is error 
to refuse to so charge. — Hanson v. State, Sup. Ct. Ohio, Week. L. B., July 27, 1885. 


— Requisite allegations in indictment for.—To charge perjury committed at the 
trial of a criminal cause the indictment must affirmatively show that the court which 
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tried the cause had jurisdiction thereof, and this may be done either by a direct allega- 
tion to that effect or by the allegation of facts which manifest the jurisdiction. — Ander. 
son v. State, Ct. App. Texas, Texas L. Rev., July 14, 1885. 


—— When playing billiards comes within gambling act. — Playing billiards or pool 
with the agreement that the loser shall pay for the use of the table, is gambling, and 
within a statute prohibiting gaming. It is immaterial to whom the hire for the use of 
the table is paid. — Alexander v, State, Sup. Ct. Ind., Crim, L. Mag., July, 1885. 


— Extradition —Surrender for one crime and detention for another, when it 
will lie. —A fugitive criminal extradited under the treaty of 1842 between the United 
States and Great Britain, may be held on his prior conviction and sentence for a non- 
extraditable offense after the charges for which he was delivered have been ignored. — 
In re Miller, U. 8. Cir. Ct. D. Pa., Crim. L. Mag., July, 1885. 


— Communications with counsel, when not privileged. — Communications between 
a solicitor and his client with a view to obtaining legal assistance in the commission of 


a crime are not privileged.— Reg. v. Cox, Ct. Crown Cases Reserved Eng., Crim. L. 
Mag., July, 1885. 


— Evidence of theft, when competent. — A. was charged with the 
larceny of certain cattle. It was shown that he was captured in the night time driving 
away the cattle, and also a steer belonging to athird person. Held, that it was compe- 
tent to show that the steer was stolen, to rebut evidence tendered by A. that he pur- 
chased the cattle, it being part of the same transaction, and not merely proof of a 
distinct offense. — People v. Cunningham, Sup. Ct. Cal., Rep., July 8, 1885. 


— Assumption by court concerning the existence of a fact —- When invasion on 
province of jury — When evidence as to intoxication is admissible. — Where a 
fact material to the issue, concerning the existence of which there is conflict in the evi- 
dence, is assumed by the court, in the charge to the jury, to be fully established, the 
province of the jury is invaded, and prejudicial error is shown. Intoxication is no 
defense to a prosecution for crime; but in some cases evidence of intoxication is admis- 
sible to show that no crime has been committed, or to show the degree or grade of a 
crime, andin a prosecution for maliciously shooting with intent to wound, evidence that 
the defendant was so much intoxicated that he could not form or have such intent, is 
admissible. — Cline v. State, Sup. Ct. Ohio, Rep., July 22, 1885. 


— Carrying concealed weapons— Arrest by town marshal without warrant, 
when proper. — A marshal of a municipal corporation is authorized, without warrant, 
to arrest a person found on the public streets of the corporation carrying concealed 
weapons, contrary to law, although he had no previous personal knowledge of the fact, 
if he had acted bona fide, and upon such information as induces an honest belief that 


the person arrested is in the act of violating the law. — Ballard v. State, Sup. Ct. Ohio, 
Rep., July 22, 1835. 


— Defense of once in jeopardy— When inapplicable — Under indictment for 
murder, defendant may be found guilty of lesser offense. — P. was put on trial on 
an indictment for murder, and one witness was examined, when it was discovered that 
none of the witnesses had been examined before the grand jury, which had returned the 
indictment on the minutes of the committing magistrate. An application was made by 
the district attorney to compel P. to elect either to allow the cause to be continued or the 
witnesses to testify, and P, moved the court to direct the jury to return a verdict of “ not 
guilty,” which being overruled, he elected to continue the case, and the jury were dis- 
charged. Held, that P. had not been put in jeopardy of life and liberty on the first abor- 
tive trial, and could be tried a second time. When the evidence justifies it, a verdict of 
“ guilty of assault with intent to commit a great bodily injury’ may be found on an in- 
for murder. — State v. Parker, Sup. Ct. lowa, N. W. Rep., Aug. 1, 1885. 


— Extradition of fugitive — He can not be tried for crime other than one on which 
he is brought back — When otherwise. — Where a fugitive from justice has been 
brought back to the country from which he has fled, on a warrant of extradition in con- 
formity with the terms of a treaty existing between two governments, he can not be 
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proceeded against or tried for any other offenses than those mentioned in the treaty 
and for which he was extradited, without first being afforded an opportunity of return- 
ing. But this doctrine has no application where the fugitive has been brought back 
forcibly, and not under the terms of the treaty, or under an extradition warrant. — 
Ker v. People, Sup. Ct. Ill., Alb. L. J., Aug. 15, 1885. 


— Arrest, when right to resist exists. — Une claiming to act as a police officer but hav- 
ing in fact no such right, attempts to arrest another without a warrant, held, the latter 


may forcibly resist arrest.—Creighton v. Commonwealth, Ct. App. Ky., Ky. L. Rep., 
Aug., 1885. 


DaMAGES, — Overfiows not unforeseen events. —It isthe settled jurisprudence of the 
State of Louisiana that crevasses and overflows ofthe Mississippi River are not unfore- 
seen accidents, and this is in accordance with the natural state of things as they exist 
in the alluvial portion of Louisiana. — Viterbo v. Friedlander, U. S. Cir. Ct., E. D. La., 
Fed. Rep., Aug. 18, 1885, 


— Elevated railway — Streets in New York City — Rights ofabutting lot-owner 
to Damages. — Where, under an act of a State Legislature, a railroad company erects 
an elevated railroad over a street, the fee of which is in the city, an abutting lot-owner 
holds his easement in the street subordinate to the rights of the public therein; and 
unless the new structures erected on the street injure it as a thoroughfare for travel, 
and itis permanently subjected to a new use which is subversive of the original use, 
such abutting owner, though he may suffer inconvenience, is not legally injured and 
entitled to damages. — Fifth Nat. Bank v. N. Y. Elevated R. Co., U.S. Cir. Ct. S. D. N. 
Y., Fed. Rep., July 21, 1835. 


— See MUNICIPAL CORPORATION. 


DEED. — Condition as to use of premises — When valid. — A condition subsequent in 
a deed, by which the land was to revert to the grantor should it ever be used for the 
purpose of carrying on the sale of intoxicating liquors, is valid. — Smith v. Barrie, Sup. 
Ct. Mich., Alb. L. J., Aug. 1, 1885; Am. L. Rec., July, 1885, 


— See EVIDENCE. 


Divorce.— Appellate jurisdiction of Supreme Courtin California. — An action of 
divorce being in the nature of a case in equity, is within the appellate jurisdiction of 
the Supreme Court under the California constitution of 1879. An action to determine 
the validity of a marriage is in the nature of a case in equity, and an appeal lies froma 
judgment rendered therein to the Supreme Court. An appeal lies to the Supreme 
Court from an order in an action of divorce, for the payment of alimony and counsel 
fees, such order being in the nature of a final judgment, and such order can not be re- 
viewed on appeal from the judgment decreeing a divorce. — Sharon v. Sharon, Sup. Ct. 
Cal., Pac. Rep., July 23, 1885. 


Equity. — Bill will not lie by administrator against * is co-administrator, when.— 
An executor or administrator can not file a bill in equity against his co-executors or co- 
administrators, in order to compel the latter to account for and pay over to him cer- 
tain claims alleged to be due from the defendant as debtor to the estate of the 
deceased. — Whiting v. Whiting, Ct. App. Md., Md. L. Rec., July 25, 1885. 


— Application for injunction to restrain the organization of a corporation — 
When it will be denied. — The Circuit Court of the United States will not grant an in- 
junction at the suit of a foreign corporation to restrain the organization of a corporation 
having the same name as that of such foreign corporation. — Lehigh Valley Coal Co. 
v, Hamblen, U.S. Cir. Ct. N. D. Ill., Cent. L. J., July 24, 1885. 


— Equity pleading and practice — Amended bill must be duly served — When 
mortgager can plead statute of limitations. — An amendment toa bill in equity, of 
such new matter as requires a new service of the parties defendant is not p 
A defendant can not havea decree against a co-defendant upon a supplemental or 
amended bill without due service on him. Substituted service will not support a de- 
cree in equity in a Federal court. A mortgager can not plead the statute of limitations 
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to the foreclosure suit, except from the time when he has set up an adverse posses- 
sion. — Smith v. Woolfolk, Sup. Ct. U. 8., Rep., July 8, 1885. 


— Promise by alleged trustee not sufficient to support bill in equity —Laches, 
when it may be pleaded in defense. — A promise by an alleged trustee to render an 
account and make settlement is not sufficient to support a bill in equity for an account- 
ing. Even as against an alleged express trust, laches will be a defense, where the trust 
is repudiated. — Philippi v. Philippi, Sup. Ct. U. S., Rep., July 22, 1885. 


— Specific performance—Oral agreement to convey land — When it will be 
enforced. — A father-in-law made an oral agreement with his son-in-law that if he 
would sell his farm and come and live with him on the homestead, carry on the farm and 
maintain him and his wife while they lived, and furnish them with a horse and carriaze 
for their own convenience, he would convey the farm to plaintiff. The plaintiff entered 
into possession upon faith of the agreement, made improvements, paid taxes, etc., 
thereby enhancing the value of the land. Subsequently some unpleasantness arose 
between the parties, and the father-in-law refused to convey, although he continued to 
reside with and be supported by the plaintiff until his death. Held, that plaintiff was 
entitled to a specific performance of the immae —Woodburg v Gardner, Sup. Jud. 
Ct. Me., Alb. L. J., Aug. 15, 1885. 


— Particular creditors of insolvent foreign corporations can not compel in 
equity particular stockholders to satisfy their claims. — Particular creditors of 
an insolvent corporation of another State can not by a bill in equity, brought upon a 
judgment recovered against the corporation at its domicil, compel particular stock- 
holders to satisfy their claims, The proper remedy is by mandamus or bill in equity at 
the domicil of the corporation to compel the collection of the unpaid subscriptions, and 
their application to the payment of the judgment. If insolvent a receiver could be 
appointed to wind up, etc., and pay over. — Patterson v. Lynde, Sup, Ct. Ill, Rep., Aug. 
19, 1885; Cent. L. J., July 31, 1885. 


— Creditor of corporation may enforce his claim by suing particular stock- 
holders. — A particular creditor of a corporation can,in equity, enforce his claim, 
through the corporation, against particular stockholders.— Brundage v. Monumental 
Silver Mining Co., Sup. Ct. Ore., Rep., Aug. 19, 1885; Cent. L. J., July 31, 1835. 


— Principal and agent, dealings between —Inadequacy of price— Undue influ- 
ence — When equity will presume — Laches, when it will no: be imputed to 
principal for acts of agent.— Where the relation of principal and agent existed 
between the parties to a contract for the sale of land, and it appeared that the price paid 
was grossly inadequate, a court of equity conclusively presumes undue influence and 
imposition, and will set aside a sale by the principal to the agent; but there were other 
circumstances abundantly proving the undue influence and imposition, in this particular 
case. And, in determining the question of inadequacy, the fact that the debts agreed to 
be paid, as part of the consideration, were settled for comparatively small sums, were 
paid almost wholly out of the property conveyed, and that no security for the debts or 
consideration to be paid the principal was given by the agent, demonstrates the inad- 
equacy, and some undue influence and imposition, particularly when the largest part of 
the debts were those of the agent himself, for which the principal was only his surety. 
Where the agent went into possession under a fraudulent purchase from the principal, 
with whom he had an understanding that secresy was to be observed, in aid of their 
purpose to defraud the creditors, and the contract was withheld from registration, and 
all the books and papers were kept by the agent, held, that there were no laches on the 
part of the principal or his heirs in bringing suit under the facts of this case. If two 
enter into a scheme to defraud their creditors, by concealing the property of one of them 
by various contrivances, and afterwards the owner of the property sells his interest to 
the other, on condition that he shall be paid a certain sum, and protected from the 
debts, the fraudulent character of the transaction will not avail the vendee as a defense 
against a bill to set aside the contract, as unconscionable, for inadequacy of price, and 


fraudulent imposition by undue influence. — Ferguson v. Dent, U.8.Cir. Ct. W.D. Tenn. 
Fed Rep., Aug. 25, 1885. 
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— Conveyance by one in an anestuent condition in consideration of natural love 
and affection — A grantee taking such conveyance in good faith and making 
improvements on the property will be reimbursed for the same.— Where a 
person, reputed to be in good credit, makes a conveyance of property to his daughter and 
son-in-law, in consideration of natural love and affection, and the property is accepted 
in perfect good faith, and improvements made thereon, and at the death of the grantor 
he is found to have been insolvent at the time of the conveyance, a court of equity will 
not order a reconveyance of the premises without allowing to the grantees the amount 
expended by them on improvements. — Skile’s App., Sup. Ct. Pa., W. N.C., July 30, 1885. 


— Homestead —Contract to sell— Wife not a party— When Specific perform- 
ance will be denied. — A., tue owner of a farm of 320 acres, upon which he and wife 
resided as their homestead, sold the farm and received $4,000 in part payment, with 
which he purchased other property, which he occupied as his homestead. Before going 
into actual occupancy of the last tract, he entered into a written contract, to which his 
wife was not a party, to sell and convey the land to B. B. never paid anything under 
this contract, but sought a specific performance thereof. Held, that the land was A.’s 
homestead, and that the contract, being void, could not be specifically enforced, nor 


could B. recover damages for a breach thereof. —Cowgell v. Warrington, Sup. Ct. Iowa, 
N. W. Rep., Aug. 8, 1885. 


— Equity will not rescind an executed contract merely for inadequacy of 
price. — An uncle conveyed all his property to his nephew; afterwards there was a 
partial reconveyance and a full settlement and compromise of all disputes. Held, that 
a court of equity would not after this compel the reconveyance by the nephew of the 


balance of the property on the ground of alleged undue influence. — Kelly’s App., Sup. 
Ct. Pa., Leg. Int., July 31, 1885. 


EQUITY PLEADING. — Submission to interlocutory decree — When right to answer 
will be denied. — A party having assented toan interlocutory decree for over a year, 
the court acting thereon, can not askand insist on a right to answer. —Central Trust 
Company v. Texas and St. Louis Ry. Co., U. S. Cir. Ct. E. D. Mo., Rep., Aug. 19, 1885. 


EVIDENCE. — Personal injuries — Reading medical works to jury. — Medical works 
can not be read by counsel to the jury to prove the nature of injuries received by the 
plaintiff and their probable effect.—Gallagher v. Market St. R. Co., Sup. Ct. Cal. 
Wash. L. Rep., July 4, 1885; Alb. L. J., Aug. 22, 1885. 


Opinion as to value —When non- experts may testify — Construction of general 
expressions in instruments of writing. —Witnesses may testify to value where they 
are informed, not as experts, but to aid the jury, where the subject in question has not 
come under the observation of the jury. General expressions in an instrument which 
transfers or assigns certain property therein described must be limited as applying to 


the matters and subjects of the like kind.— Alt v. California Fig Syrup Co., Sup. Ct. 
Nev., Rep., July 8, 1885. 


— Forgery of will— Declarations of testator after execution of will, in- 
competent. —The declarations and conduct of the testator after the will is made 
are incompetent as evidence to show that the will in question is a forgery, or to 
disprove its execution. — Kenedy v. Upshaw, Sup. Ct. Texas, Texas Ct, Rep., Aug., 1835. 


—Parol evidence admissible to establish a line left uncertain in a deed—But 
such ruleisnot applicable to sheriff’s or tax collector's deed. — Facts existing 
at the time of the conveyance and prior thereto, may be proved by parol evidence in 
establishing a particular line as being contemplated by the parties, when such line is 
left uncertain by the terms of the deed. Such indulgence is not given sales by sher- 
iffs, where the authority of the officer is limited by the law from which it is derived. 
The same rule as applicable to sheriff ’s deeds applies to a tax collector’s deed when 
the description of the land therein is so uncertain as to require the aid of extrinsic evi- 


dence. Such deed is then void. — Heirs of Logan v. Pierce, Sup. Ct. Texas, Texas L. 
Reyv., July 28, 1885. 


—— Of conversation through telephone — Proofof what operator said admissible 
against person to whom he talked—Fact of mailing letter, what evidence ofde 
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livery. — Where A., desiring to talk over the telephone with B., asked the operator to call 
him, and the operator thereupon had a conversation with B., reporting to A., who was 
standing by, what B. said as it came over the wire, held, in a subsequent action between 
A. and B, the former might prove by himself and others what the operator reported to 
him as coming from B., the operator being called and notremembering the conversation, 
The fact of mailing a letter, properly addressed, with postage prepaid, creates no legal 
presumption that it was duly received; but it is merely a fact which is to be weighed 
along with other evidence in determining the question, and to which no more presump- 


tion attaches than to any other fact. — Sullivan v. Kuykendall, Sup. Ct. Ky., Am. L. Reg., 
July, 1885. 


— Declarations as to title, when admissible.—Declarations of an owner of land in dis- 
paragement of his title are admissible in evidence against him, and all claiming under 
him, while the legal title remains in him; but such declarations are inadmissible where 


made by him after he has parted with his title. — Frink v. Roe, Sup. Ct. Cal., Pac. Rep., 
July 23, 1885. 


— Parol, when admissible in regard to written instrument. — Parol evidence is 
admissible to show a verbal contemporaneous agreement which induced the execution 
of a written obligation, though it may have the effect of varying or changing the terms 
of the written contract. — Brown v. Morange, Sup. Ct. Pa., Leg. Int., July 31, 1885. 


— See ADMIRALTY; CRIMINAL Law; SHERIFF'S DEED. 


EXECUTORS AND ADMINISTRATORS.— Administrator de bonis non prematurely 
appointed —Irregularity of— Death of executor having power of sale— 
Equity alone can effect sale.—The appointment of an administrator de donis non 
prematurely, and without notice to the parties interested, is irregular, and may be an- 
nulled by the court which made it. Where, by the provisions of a will, the executor is 
directed to make a sale of real estate, and the executor dies in the lifetime of the testa- 
tor and (of course) before the time contemplated in the will for the sale, a court of 


equity alone has jurisdiction te effect the sale. —Wilcoxson v. Reese, Ct. App. Md., Rep., 
Aug. 12, 1885. 


GUARDIAN AND WARD. — Power of guardian to make investments. — A guardian ap- 
pointed and accounting in a State which is not his ward’s domicil can invest in the line 
of securities allowed in the ward’s State, in the absence of statutory requirement to the 
contrary. — Lamar v. Micon, Sup. Ct. U. S., Rep., Aug. 19, 1885. 


HABEAS CORPUS. —See CONSTITUTIONAL Law. 


HUSBAND AND WIFE. — Marriage in France — Death of husband in United States — 

Rights of wife in his estate.—A., whose birthplace was in Connecticut, went 
to Europe in 1869, for the purpose of completing his professional studies. In 1872 
he went to Paris where he remained; and in February, 1877, married a French 
woman in Paris, without any contract as to property. Immediately after the marriage 
he rented a house at Suresnes, a village near Paris, for two years, and took up his resi- 
dence there with his wife. In May, 1878, he was brought to this country and sent toa 
hospital for the insane, at Philadelphia, where he died in 1881. Held, that by his mar- 
riage in France, and the establishment of his conjugal domicil there, his personal 
property became subject to the community law, and that his widow, on his death, was 
entitled to the one-half part thereof, notwithstanding that by his will, made before the 
marriage, he had bequeathed the whole of it to others. — Harral v. Harral, Ct. Err. and 
App. N. J., Rep., July 8, 1885. 


INSURANCE (FIRE).— When statute of limitation commences on policy note in 
mutual company.—A policy holder in a mutual fire insurance company is liable 
on an assessment duly made, although it is made more than six years after his policy 
has expired. The policy note was not payable at once, or on demand, but is pay- 
able by installments upon the happening of a loss and assessment therefor, and so 
until an assessment is made, the statute of limitations does not begin to run.— Smith 
v. Mercer Co, Mut. Fire Ins. Co., Sup. Ct. Pa., Leg. Int., July 17, 1885. 


In! 
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INSURANCE (FIRE) —Continued. 

— Reference to arbitration — When not acondition precedent to bringing action 
on policy. — Where a policy of fire insurance provides that, in case of a difference aris- 
ing touching any loss, the matter shall, at the written request of either party, be referred 
to arbitration, to ascertain the amount of the loss, and that no action shall be brought 
until an award has been obtained “ in the manner hereinbefore provided,” is not a con- 
dition precedent to the bringing of an action on the policy, but a privilege merely which 
may be waived; hence where neither party has demanded a reference, action may be 
brought although no award has been made. — Wright v. Susquehanna Mut. Fire Ins. 
Co., Sup. Ct. Pa., Rep., July 8, 1885. 


— Insurance in name of cne party, while another is interested in the busi- 
ness — Liability of Company — Provisions as to amount ofgunpowder allowed 
on hand strictly construed. — A. insured the goods in his grocery store in his own 
name, and he and his brother both testified that the goods belonged to A., but that his 
brother was entitled to one-half the profits less one-half the losses from bad debts. 
Held, that as between the parties themselves the goods belonged by the evidence to A. 
alone, and the insurance company was liable to him for the loss of the goods. The 
policy was an insurance on goods kept in a country store, but in the printed portion of 
the policy there was a restriction as to the amount of gunpowder that the assured could 
keep. Held, that if the assured violated this provision evidence should not be admitted 
showing the general custom uf country stores as to the quantity of gunpowder usually 
kept on hand. — Pittsb. Ins. Co. v. Frazee, Sup. Ct. Pa., Leg. Int., Aug. 14, 1885. 


— While temporary illegal use of property vitiates policy — Liability revives 
after use has ceased. — The temporary illegal use of property merely suspends a policy 
of insurance thereon during the continuance of such illegal use,and if before a loss 
occurs the illegal use has ceased, in an action on the policy the plaintiff is entitled to re- 
cover. — Hinckley v. Germania Fire Ins. Co., Sup. Jud. Ct. Mass., Alb. L. J., Aug. 8, 1885. 


INSURANCE (LIFE).— Death of insured by his own hand, while insane— Election to 
refund premiums or pay sum insured—Validity ofsuch contract.—It was stipu- 
lated in a certain other policy of life insurance that in case the insured should die by his 
own hand the policy should be void; but if the insured, at the time of taking his life was 
insane, the company would pay the sum insured, or refund the premiums actually re- 
ceived, with interest, according to its judgment of the equities of the case; which option 
was declared to be distinctly reserved by the company, and made part of the contract. 
Heid, that it was competent for parties so to contract, and that the stipulation was 
valid. Held, also, that the right of the company to exercise the option reserved in the 
policy, could not be waived until it should be shown that the insured, at the time of 
taking his life, was insane and that the company was not required to elect which sum 
it would pay within the time named in the policy for payment,— which was sixty days 
after notice and proof of death, — regardless of the actual time, when it was shown that 
the insured was insane when he committed the act of self-destruction. — Salentine v. 
Mut. Ben. Life Ins. Co., U. S. Cir. Ct. E. D. Wis., Fed. Rep., July 28, 1885. 


— As long as insured keeps policy and pays premiums, beneficiaries have n> 
vested rights. — Where a person who has obtained an insurance upon his life for the 
benefit of children or others, keeps the instrument himself and alone pays the pre- 
miums, the beneficiaries have no vested rights in the policy, and the insurer has the 
right to surrender it and take out a new one payable to other beneficiaries. — Garner v. 
Germania Life Ins. Co., N. Y. Ct. Com. Pleas, Alb. L. J., Aug. 1, 1885. 


INSURANCE (MARINE).— Duties and rights of underwriters. — When an insured vessel 
is stranded and abandoned, there are three courses open to the underwriters: they may 

pt the aband t and pay for a tota! loss; they may allow the vessel to lie on the 

beach and contest the owner's right to abandon; or they may elect to raise and repair 
her, and if they can do this for less than half her valuation, they may return her to her 
owner and thus avoid paying a total loss; but in so doing they must act promptly, that 
the owner may be repossessed of his property without unnecessary delay.—N. 


W. Trans. Co. v. Continental Ins. Co., U. 8. Cir. Ct. E. D. Mich., Fed. Rep., July 28, 
1885. 
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INSURANCE (MARINE) —Continued. 

—Insurable interest —Trustee may insure for use of beneficiary —In case of 
stranded vessel, what expenses are recoverable — Liability of underwriter, 
taking possession under “‘ sue and labor” clause. —When the legal title to a ves- 
sel is wholly in a party as trustee, he may insure her for the use of his beneficiary, 
When a vessel has stranded, the insured may add the cost of repairs to the cost of get- 
ting her off the beach, and getting her to a port of safety and repair, for the purpose of 
making such an amount as to equal or exceed half the amount insured. When the 
delay of the insured in giving notice of abandonment has not prejudiced the insurer, 
such delay will not impair or affect the rights of the insured. Where the underwriter 
takes possession ofinsured property under the “ sue and labor” clause ina policy, for 
the purpose of saving, and, if necessary, repairing the property, he must make rep- 
aration and return within a reasonable time, or he makes the property his own, and is 
liable for a total loss. — Young v. Union Ins. Co., U. 8, Dis. Ct. N. D. LL, Fed. Rep., 
Aug. 11, 1885. 


JUDGMENT. —Confession of to secure stock broker in gambling transactions, 
invalid.— A judgment confessed by a stock buyer to secure his broker against loss in 
stock gambling transactions will not be enforced. —Griffith’s App., Sup. Ct. Pa., Rep., 
July 22, 1885; W. N. C., July 30, 1885. 


—- Lien of, will attach on property purchased at orphan’s sale, if its terms are 
complied with. — When the purchaser at an orphan’s court sale has complied with its 
terms by payment of the price or otherwise, he acquires an equitable title, to which the 
lien of a judgment obtained against him will at once attach, as in the case of a purchase 
at a sheriff’s sale. — Holmes’ App., Sup. Ct. Pa., Leg. Int., Aug. 21, 1885. 


—Judgment by confession — When to be taken by clerk — Construction of the 
term ‘‘ vacation.”’ — Judgments by confession can be entered by the clerk only during 
vacation; during term time they can be entered only in open court. The meaning of 
the word vacation, as used in the sixty-sixth section of the practice act of Illinois, au- 
thorizing the confession of all judgments during vacation, is not that known to the com- 
mon law, viz.: “ All the time between the end of the term and the beginning of 
another;” but will cover a recess caused by the adjournment over of courts for thirty- 
two days. Theentry of a judgment by confession is not a judicial act, and hence can 
be made by the clerk without authority of the judge. The power of the clerk, in so far, 
appears by implication from the practice act. In Illinois, the judge has no power to 
make orders during vacation, unless expressly given by statute, and the statutes con- 
ferring such powers do not include the power to order the entry of judgments by con- 
fession. — Conkling v. Ridgely, Sup. Ct. Ill., N. E. Rep., Aug. 7, 1885. 


— Judgment confessed, with waiver of all exemption and bankrupt acts, when 
void. — A debtor gave his creditor a promissory note with confession of judgment in 
which he waived “ all rights under the exemption laws of the Commonwealth of Penn- 
sylvania, and all bankrupt laws of the United States, which are now in force or that may 
hereafter be in force,” and judgment was at once entered thereon. Sometime after the 
debtor became bankrupt, and after various proceedings received his discharge in bank- 
ruptcy, to the granting of which the judgment creditor, though notified, made no objec. 
tion. During the bankruptcy proceedings an attachment execution issued on the judg- 
ment, and the defendant, after obtaining his discharge, pleaded that fact in bar. 
Heid, that the waiver contained in the promissory note was contrary to public policy 
and therefore void. Held, further, that the judgment creditor having been notified and 
having had an opportunity of objecting to the discharge, of which he did not avail him- 
self, the order of discharge by a court having exclusive jurisdiction of the subject was 
absolutely conclusive of any question that could have arisen on a waiver given in antici- 
pation of bankruptcy, and by its effect the personal obligation of the defendant was 
completely extinguished. — May v. Merchants’ and Mechanics’ Bank, Sup. Ct. Pa., 
W.N. C., Aug. 6, 1885. 


JURISDICTION.— See REMOVAL OF CAUSES. 


LANDLORD AND TENANT.— Repugnancy in terms of lease—Construction.—In a 
lease to A., her heirs and assigns of ground on which her devisor had erected bvildings 
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LANDLORD AND TENANT — Continued. 

by mistake, describing the ground and reciting its location for the term of five years, 
and reserving an annual rent to the lessor, his heirs and assigns, held, that the words 
“ for the term of five years” are repugnant to the fee conveyed by the premises, and 
must be rejected in construing the deed, and that the lessee took a fee subject to a per- 
petual ground rent. The contemporaneous construction of the parties and surrounding 
circumstances will be considered in construing such a deed. — Berridge v. Glassey, Ct. 
Com. Pleas, Pa., Alb. L. J., July 11, 1885. 


— When goods seized in execution are distrainable for rent. — Goods seized in exe- 
cution by the sheriff, if left in the actual custody of the tenant (the judgment debtor), 
are distrainable for rent, provided notice to proceed with the execution has been given 
to the sheriff and he refuses or neglects todo so. What is a sufficient distress must de- 
pend upon the circumstances. No precise act or form of words is necessary. — Newell 
v. Clark, Sup. Ct. N. J., Rep., Aug. 26, 1885. 


— Liability of landlord for nuisance to third party. —In the absence of an agree- 
ment to repair in a lease the landlord is answerable to a third party for a nuisance 
which arises from a continuance of the use of the property as it was when the tenant 
took possession of it. —Fow v. Roberts, Sup. Ct. Pa., W. N.C., Aug. 27, 1885. 


— Lien for rent does not extend to goods.—The landlord has no lien for rent on 
the goods of the tenant; it is limited to crops growing or made on the land during the 
year and for the rent of that year.— Herron v. Gill, Sup. Ct. Ill., Rep., July 29, 1885. 


LIBEL.— Candidate for public office— Statements regarding, are only justifi- 
able if made in connection with his fitness for office. — In suits for libel, when 
defendant has asserted several inconsistent pleas in his answer, inter alia, one justify - 
ing by asserting the truth of the alleged libelous matter, the failure to establish such 
plea, is not to be taken as tending to establish malice, and to aggravate the injury done 
defendant. When one becomes a candidate for public office, conferred by popular 
election, he is considered as putting his character in issue so far as respects his qualifi- 
cations for the office. Whatever pertains to the qualifications of the candidate for the 
office sought, is a legitimate subject for discussion and comment but statements and com- 
ments must be confined to the truth, or what, in good faith and upon probable cause, is 
believed to be true, and the matter must relate to the suitableness or fitness of the can- 
didate for the office. If the matter published be true, and is justified by the occasion, 
the candidate can not recover against the publisher. If the matter be not justified by 
the occasion, then, whether true or false, the publisher is not relieved from liability 
because the party was a candidate for public office. Though the matter may be justified 
by the occasion, if it be false, a right of action accrues against the publisher, on whom 
rests the burden of showing that the publication was made in good faith, in the honest 
belief of its truthfulness, and that there were just and reasonable grounds for enter- 
taining that belief.— Express Printing Co. v. Copeland, Sup. Ct. Texas, Kan. L. J., 
Aug. 8, 1885. 


LIMITATIONS (STATUTE OF).— Deed of trust, foreclosure after note is barred, is 
valid. — A deed of trust with power of saie may be executed, and the property sold 
even though the note to secure which the deed is given, may be barred by the 
statute of limitations. But no action could be brought in, or remedy enforced by the 
courts, after the bar is complete. Nor wil) a court of equity intervene by injunction 
to restrain the sale unless a tender of the principal and interestd due be made. — 
Goldfrank v. Young, Sup. Ct. Texas, Texas L. Rev., July 14, 1885. 


— When action for subsidence after compensation for previous subsidence 
arising from same acts will lie — Statute of limitations. — The plaintiff was the 
owner of certain land, and in the years 1867 and 1868, the defendants worked a seam of 
coal lying under the plaintiff’s land, and thereby caused that land to subside. In conse- 
quence of this subsidence some cottages belonging to the plaintiff, built upon the land 
were damaged and were then repaired by the defendants. In the year 1882 a further 
and second sibsidence of the plaintiff’s land took place, owing to the same workings 
of the defendants in the years 1867 and 1868, and the plaintiff’s cottages were again 
damaged. Held,in an action, to recover damages for this second subsidence, that the 
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LIMITATIONS (STATUTE OF) — Continued. 
plaintiff was entitled to maintain the action, and that his right of action was not barred 


by the statute of limitations. — Mitchell v. Darley Main Colliery Co., Eng. Ct. App., Ch. 
Leg. N., July 25, 1885; Cent. L J., Aug. 21, 1885. 


—— Commencement of suit without service of summons saves running of stat- 
ute. — A suit commenced within the meaning of the statute of limitations by the filing 
of a complaint, without service of summons. A right of action accrues upon coupons 
at the moment they fall due, and the statute of limitations commences to run upon 
coupons from their maturity.— Nash v. El Dorado Co., U. 8. Cir. Ct. D. Cal., Ch. Leg. N., 
July 25, 1885; Rep., Aug. 12, 1885; Fed. Rep., Aug. 11, 1885. 


——Promise to pay debt barred, must identify debt.— A promise to pay a debt 
barred by the statute of limitations, will not operate to remove the bar of the statate, 
unless the debt is so clearly identified, and so distinctly acknowledged, as to be beyond 
all doubt. When the promise relied upon to take a case out of the statute, fails to 
identify the particular debt in question, giving neither its date, amount, or the balance 
due thereon it is insufficient. — Landis v. Roth, Sup. Ct. Pa., W. N. C., Aug. 27, 1885. 


MALICIOUS PROSECUTION. — Action for — Burden of proof on plaintiff — Definition 
of probable cause. — To sustain an action for malicious prosecution, the burden is 
upon the plaintiff to establish the existence of malice in putting the prosecution on 
foot, and the want of probable cause for believing him guilty of the crime charged. 
Any unlawful act done willfully and purposely, to the injury of another, is, as against 
that person, malicious. Probable cause is defined as ‘the existence of such facts and 
circumstances as would excite belief in a reasonable mind, acting on the facts within 
the knowledge of the prosecutor, that the person charged was guilty of the crime for 
which he is prosecuted.” — Ramsey v. Arrott, Sup. Ct. Texas, Texas Ct. Rep., Aug., 1885 


— Name of defendant on back of indictment by grand jury, is no proof of 
malice. — After his examination and discharge by the Police Court the accused brought 
a civil action against the prosecutor to recover damages for malicious prosecution. 
Pending that action the grand jury indicted the accused for the same alleged offense, 
and on trial he was acquitted. The civil action then coming on for trial, the plaintiff, 
against the objection of the defendant, offered in evidence the record of the indictment 
and acquittal which was admitted by the court. Held, error, because there was no evi- 
dence that the defendant had promoted or originated the proceeding by indictment. 
Had that been shown it would have been admissible for the purpose of proving malice. 
The fact that his name was on the back of the indictment was not of itself any proof 
of malice. On atrial for malicious prosecution the indictment is res inter alios so far 
as concerns the matter of fact which it goes to establish. It is evidence of the fact of a 
prosecution and of the fact of an acquittal, but as between the plaintiff and defendant 
it does not determine the guilt or innocence of the accused. — Costello v. Knight, Sup. 
Ct. D. C., Wash. L. Rep., Aug. 8, 1885. 


MANDAMUS,— Private party can not have writ of, though exposed to greater 
annoyance than others on account of street obstruction. — A private party who 
sustains no otherinjury from a public nuisance (an obstruction in a street), than others, 
though his annoyance be greater in degree, is not entitled to a writ of mandate for its 
suppression. — Marine v. Graham, Sup. Ct. Cal., Rep., Aug. 12, 1885. 


— When acceptance of deed by county commissioners is conclusive — Order for 
Warrant can not be rescinded—Mandamus is proper remedy in such 
case. — Where the commissioners of a county have formally accepted a proposition for 
the sale and conveyance of lands, for the erection thereon of a children’s home, ac- 
cepted a duly executed deed therefor, delivered the same to the recorder for record, 
taken possession of the land, allewed the purchase price, and ordered the county au- 
ditor to draw his warrant on the county treasurer for the amount of it, they have no 
power, in the absence of fraud, imposition, or failure of consideration, to rescind such 
order, and direct the auditor to withhold his warrant for the sum so allowed. The 
adoption by the commissioners, in such case, of a resolution in form rescinding their 
former action, and directing the auditor to withhoid his warrant, furnishes no excuse to 
such auditor for his refusal to draw his warrant on the treasury in obedience to the 
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MANDAMUS — Continued. 
original order. A writ of mandamus is a proper remedy in such case to compel the 
auditor of the county to draw his warrant in favor of the grantor of the land for the 
amount of the purchase price as allowed by the commissioners. The right to a writ of 
mandamus to enforce the performance of an official act by a public officer depends upon 
his legal duty, and not upon his doubts; and where his duty is clear, its performance 
will not be excused by his doubts concerning it, however strong or honest they may 
— State v. Tarpen, Sup. Ct. Ohio, N. E. Rep., Aug. 7, 1885. 


MARRIAGE. — Presumption of divorce from second marriage— Presumption of 
death — Illegal intercourse by wife before marriage no ground of divorce — 
Recovery of dower.—No presumption of law as to the dissolution by divorce of a 
former marriage arises from the fact of a second marriage being contracted by one of 
the parties to the first marriage during the lifetime of the other. When aman has 
deserted his wife, the fact that he has heard nothing from her for more than seven years 
will not create a presumption as to her death, and render a second marriage contracted 
by him innocent. Illegal intercourse on the part of a woman before marriage, even if 
concealed from the man she marries, will not, when discovered, be ground for a divorce 
or operate as an impediment to the marriage. A decree of divorce on the ground of 
desertion, rendered in an action in which the defendant made no defense, will not pre- 
clude the plaintiff, in an action after the death of a man to whom she was married, 
before the divorce was obtained, to recover dower in his lands, from showing by facts 
dehors the divorce record that she was never legally married to the man made defend- 
ant in the divorce suit, because at the time the marriage was contracted he had no 
capacity to contract a valid marriage by reason of his being at that time the husband of 
another woman. — Williams v. Williams, Sup. Ct. Wis., Alb. L. J., Aug. 8, 1885. 


MARRIED WOMAN. — Employment by wife of husband at salary — Such salary is 
attachable by husband's creditors.— Where a married woman, having a separate 
estate or business, employs her husband to manage the same, and agrees to pay him a 
stated compensation for his services,a chose in action in his favor against her is 
created, which, on her failure to pay, can be reached by a judgment creditor of the 
husband. — Kingman v. Frank, Sup. Ct. N. Y., Am. L. Reg., July, 1885. 


— Invalid mortgage of, can not be attacked, after suit brought and judgment 
had. — A mocrtgage by a married woman is invalid unless properly acknowledged, but 
if suit has been brought on it, judgment obtained, execution issued and property sold, 
it is too late to take advantage of the defective acknowledgment. — Michaelis v. Braw- 
ley, Sup. Ct. Pa., Leg. Int., Aug. 14, 1885. 


— Where trust estate is created for benefit of married woman, limitation of 
jus disponendi given her must clearly appear. — Where a trust estate for the 
benefit of a married woman is created, and by the words of the trust the jus disponendi 
is given her, her power to alien or charge the estate may be limited, but the intention 
so to limit her power must clearly appear. — Christian v. Keen, Sup. Ct. App. Va., Rep., 
Aug. 19, 1885. 


— Effect of execution of written instrument by married woman.— Whether a 
contract executed by a married woman is one of suretyship or not will be determined 
by a consideration of whether or not it was made by her, or on her behalf, and upon a 
consideration moving to her, or for the benefit of her personal estate. That the hus- 
band and wife both appear on the face of the papers to be principals, or that the parties 
dealt on the basis that both were principals, is of no consequence. The wife has no 
power to deal as principal, if in fact she was surety. The burden of proof is upon the 
person making a contract with a married woman, in which she might be surety, to show 
that she either did, or was to, receive the benefit of it. — Vogel v. Leichner, Sup. Ct. Ind., 
N.E. Rep., Aug. 28, 1885. 


MASTER AND SERVANT. —Non-liability of employer for negligence of vice-prin- 
cipal acting as co-employe of party injured.—An employer is not liable to 
an employe for the negligence of a vice-principal in doing the duty of a co-employe 
of the person injured. — Quin v. N. J. Lighterage Co., U. 8. Cir. Ct. E. D. N. Y.. Alb. L. 
J., Aug. 1, 1885. 
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MorTGAGE— After acquired title inures to benefit of mortgagee — When a mortgage 
of land is made purporting to convey the land in fee, any title afterwards acquired by 
the mortgager will feed the mortgage and inure to the benefit of the mortgagee. And 
this is so although the title, when the mortgage was made, was in the government, and 
was afterwards acquired by patett from the government, after a foreclosure of the 
mortgage. — Orr v. Stewart, Sup. Ct. Cal., West C. Rep., Aug. 13, 1835. 


— Stipulation to ship cotton to factor to be sold on commission — When it in- 
validates mortgage — Want of consideration. — A stipulation, ina mortgage given 
to secure a pre-existing debt, drawing the highest corventional rate of interest, and con- 
taining no covenant for advances, that the mortgager would ship the mortgagee, who 
was a cotton factor, seven hundred bales of cotton for sale on commission, and that the 
mortgager would pay the mortgagee commissions at the rate of $1.25 per bale on the 
seven hundred bales, whether shipped or not, is without consideration and void; and if 
the cotton is not shipped the factor can not charge commissions for selling it.— Norman 
v. Peper, U. 8. Cir. Ct. E. D. Ark., Fed. Rep., Aug. 25, 1885. 


—— See MARRIED WOMAN. 


MORTGAGE (CHATTEL). — Delivery — Two mortgages executed on same day — Prior- 
ity in recording. — When a party, to secure an indorser of his notes, in pursuance of 
a previous agreement, executes and files for record a chattel mortgage on his stock in 
trade, and at the same time executes another mortgage on the same goods, to secure a 
creditor, but does not file it for record until the next day, in order that the indorser 
may have a first lien on his property, and neither of the mortgagees know at the time 
of the execution of the mortgages, or at the time of their filing for record what has been 
done, but both of them, on learning what has been done, accept them, the mortgage 


first recorded will be a first lien on the goods. —Capital City Bank v. Hodgin, U. S. Cir. 
Ct. 8. D. lowa, Fed. Rep., July 7, 1885. 


— Sufficiency of description of property— When it will cover after acquired 
property. — A mortgage describing certain personal property, and containing the words 
“also all stock I may own during the existence of this mortgage,” will cover an after- 
acquired mare that was in existence when the mortgage was executed. — Hughes v. 
Wheeler, Sup. Ct. lowa, N. W. Rep., Aug. 1, 1885. 


MUNICIPAL CORPORATION — Validity of ordinances —Injury caused by violation 
of— Remedy by party injured against person causing same.—<A city ordi- 
nance, which is within the authority of the charter of a city, has for the purposes of the 
local jurisdiction the force of law, and is as binding upon all persons within the corpo- 
rate limits as any statute of the State. Where the obvious intent and purpose of a stat- 
ute is to create a legal duty for the protection or benefit of individuals, any person 
injured through the neglect of another to perform such duty is entitled to a remedy by 
action against the latter for his damages. And where, by an ordinance, which in pur- 
suance of its charter, a city has a right to make, it is unlawful for any person to leave 
a team standing unfastened or unguarded in a public street, held, that such ordinance 
was intended for the protection and benefit of persons traveling on the streets, and 
that such persons are entitled to maintain an action for damages for any injury 
suffered by reason of the violation of such ordinance against any one through whose 
default such injury occurred. — Bott v. Pratt, Sup. Ct. Minn., Alb. L. J., Aug. 8, 1885. 


— Liability of for damages in grading highways.— Under the constitution of 
Nebraska, which provides that ‘‘the private property of no person shall be taken or 
damaged for public use without just compensation therefor,’’ a city is liable to alot 
owner for such damages as it may inflict upon him by raising the grade of a street, the 
grade of which has not been previously established, to a level above the level of his 


lots, although it would not be so liable at common law.— Harman v. City of Omaha, 
Sup. Ct. Neb., Cent. L. J., Aug. 14, 1885. 


—— Right of municipal corporations to cast surface water upon private 
land.— The resident owner of a lot fronting upon a public street in a city can not be 
permitted to restrain such®@ity from constructing drains along the side or culverts 
across such street, or other streets in the vicinity, or from grading or otherwise im- 
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MUNICIPAL CORPORATION — Continued. 
proving the same, merely because such acts, when completed, would greatly increase 
the flow of surface water upon his land. — Heth v. Fond du Lac, Sup. Ct. Wis., Cent. L. 
J., Aug. 14, 1885. 


— Appropriating money for services— When invalid.—A town can not appro- 
priate money to pay exp and 1 fees incurred in effecting the passage of an 
unconstitutional statute to bind it.— Mead v. Inhabitants of Acton, Sup. Jud. Ct. Mass., 
Rep., July 8, 1885. 


— Navigable non-tidal river—Coal land between low-water mark and middle of 
the river, not taxable by.— Where bythe act of its creation a municipality is de- 
clared to be bounded by a navigable, non-tidal river, the municipality extends 
only to low-water mark of said river. In such cases coal land lying between low- 
water mark and the middle of the river is not within the municipality, and is not sub- 
ject to taxation thereby. — Gilchrist’s App., Sup. Ct, Pa., Rep., Aug. 26, 1885. 


— Right of treasurer to commissions can not be defeated by unauthorized 
deposit with other person.—The right of the treasurer of a city to his lawful 
commissions on all sums received and disbursed on account of the municipality can 
not be defeated by an unauthorized deposit of moneys with some other person, and dis- 
bursement by him, under the direction of the city council. — Beard v. City of Decatur, 
Sup. Ct. Texas, Rep., Aug. 26, 1885. 


— Liability for injuries caused by snow and ice on cross-walks.—A munici- 
pal corporation is not liable for an injury caused by a fall on a cross- walk occasioned 
by a small ridge of ice formed by the trampling of snow and freezing and melting 
until the surface was uneven. — MeKellar v. City of Detroit, Sup. Ct. Mich., Ch. Leg. N., 
Aug. 8, 1885. 


MuTuAL BENEFIT ASSOCIATION.— Suspension of Lodges of beneficiary orders, 


when valid — Effect of tender of assessment by subordinate lodge. — Ifthe laws 
of a beneficiary order authorize an officer or tribunal of the order to suspend a subor- 
dinate lodge for certain causes, and a lodge is suspended by such officeror tribunal 
forsuch cause, after due notice of the proceedings is given to the lodge, a mere error 
in the finding of facts, or an erroneous application of the law to the case, which 
might be corrected on appeal in the mode provided by the laws of the order, will 
not vitiate the proceedings, nor cause them to be subject to collateral attack in any 
tribunal; but asuspension by an officer not vested by the laws of the order with that 
power, and without notice to the offending party,is absolutely void, and can not af- 
fect the legal rights or change the legal status of any one, and from such an order of 
suspension no appeal is necessary to save the rights of parties. A tender of an assess - 
ment by a subordinate lodge, which is refused,is just as effectual to preserve the 
rights of a lodge and its members as if it had been accepted. It does not have to be 
repeated; the burden to act after tender and refusal is on the creditor, and the debtor 
is only required to be ready to meet the demand when made.— Hall v. Sup. Lodge 
Knights of Honor, U. S. Dist. Ct. E. D. Ark., Fed. Rep., Aug. 25, 1885. 


— Knights of Pythias — Presumptions as to members — Knowledge of by-laws — 
A secret society can not prevent its members from appeal to judicial tri- 
bunals to redress grievances. —One who becomes a member of an organization 
such as the Knights of Phythias is chargeable with knowledge of its laws and rules 
and is bound by them. By-laws not in themselves illegal, and not requiring the per- 
formance of acts contrary to law,must be deemed binding upon all persons who 
become members of such an organization as the Knights of Pythias. An organiza- 
tion such as the Knights of Pythias may provide methods for redressing grievances 
and deciding controversies, and may compel members to resort to the prescribed 
methods before invoking the power of the courts; but it may not entirely prohibit 
members from suing to recover benefits accruing to them under the by-laws of the 
organization. It is not within the power of individuals or corporations to create judi- 
cial tribunals for the final and conclusive settlement of controversies. — Bauer v. 
Samson Lodge, Sup. Ct. Ind., N. E. Rep., Aug. 28, 1885. 


i 
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NEGLIGENCE. — When railroad liable for condition of fence.—The fact that an in. 
sufticient fence has for several weeks been maintained by a railroad company, along its 
right of way, is sufficient to justify a jury in finding it guilty of negligence; and the fact 
that the plaintiffs stock had during all such time been kept in a fleld adjoining the right 
of way, without escaping through such fence and passing upon the railroad track, is not 
sufficient to excuse the company from such neglect. Where the immediate means or 
cause of such stock passing over such fence and upon the railroad track is that, recently 
prior thereto, a board or rail had become detached and fallen from the fence, without 
the knowledge of the company, such company is not excused from liability, where there 
is evidence to justify the jury in finding that such special defect was attributable to the 
generally defective condition of the fence.—Railroad Co. v. Schultz, Sup. Ct. Ohio, 
Week. L. B., July 27, 1885. 


—— Contributory negligence — Instance of.— Plaintiff was a passenger on defendant's 
railway, being, by occupation, a conductor upon the road; but being off duty at the time 
of this accident, he was riding on the front platform. The car stopped at a transfer 
stand and was facing west; the east bound track was on the south, and so close that the 
space between the cars was about six inches. The car being crowded, the plaintiff 
climbed over the dasher on the south side of the car, backward, in order to secure a 
footing; so that he could not see what was passing upon the south track, and, upon 
reaching the ground, he was struck and injured by an east bound car approaching “ at 
a good trot.” Held, that a non-suit was properly granted, because the evidence did not 
show negligent or too rapid driving; and held, that in descending from the front plat- 
form in a place known by the plaintiff to be dangerous, he was guilty of contributory 
negligence. —Fry v. People’s Pass. Ry. Co., Ct. Comm. Pleas, Pa., Leg. Int., July 17, 1885. 


— When court is authorized to non-suit on evidence of contributory negli- 
gence,—At a railroad crossing he must look and listen, and is excusable for the 
omission only when the circumstances show that both precautions were impossible or 
unavailing. Plaintiff's intestate was killed at a crossing on defendant’s road which 
crossed the track at an acute angle. There was no obstacle to prevent seeing an 
approaching train for more than half a mile from the crossing. He was driving a gentle 
horse, and the condition of the road was such as to compel a moderate speed. The night 
was dark and misty, but it appeared by plaintiff’s own witness that the headlight of the 
engine could have been seen at a distance much more than suflicient to give him warn- 
ing, and had he been looking, to have enabled him to escape injury. Held, that the 
evidence was insufficient to make the question of contributory negligence one of fact 
and that a refusal to non-suit was error.— Tolman v. N. Y., etc., R. Co., Ct. App. N. Y., 
Alb, L. J., July 11, 1885. 


—Suit by minor—Negligence of parent not to be imputed to child.— The 
plaintiff was a minor aged sixteen years, and was fully capable of taking reasonable 
care of her person and safety. She was lawfully riding with her father, who was driv- 
ing his own wagon, when she was injured by a collision between the wagon and a street 
car, caused Ly the mutual and concurring negligence of a street car driver and her 
father, but withoutany fault or negligence on her part. Held, that the negligence of 
her father was not to be imputed or attributed to her, and did not bar a recovery against 
the street car company, whose negligence directly contributed to the injury. Trans- 
fer Co. v. Kelly, 36 Ohio St, 86, followed and approved. —St. Clair St. Ry. Co. v. Eadie, 
Sup. Ct. Ohio, N. E, Rep., Aug. 28, 1885. 


—-Proof of, failure to supply seat for passenger. — Failure to provide a passenger 
with a seat on a crowded ferry boat, or the inability of the passenger to find a seat, 
though she was sixty-seven years of age, is not proof of negligence. — Burton v. West 
Jersey Ferry Co., Sup. Ct. U. S., Rep., July 22, 1885, 


— Liability of railroad for running over infant — When a question for jury. — 
The plaintiff, a child four years of age, was run over by a street car while attempting 
to cross directly in front of it. The car was traveling at an ordinary rate of speed, 
and as soon as the danger was discovered the driver made all ; ossible effort to stop. 
There was some evidence, not uncontradicted, however, that, immediately before the 
accident, he was conversing with a person standing by him on the platform instead of 
attending to his horses, and also that the brakes were out of order. Held, that, 
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although it was by no means certain that the greatest care would have prevented the 
accident, and there was strong countervailing testimony as to the defendant’s negli- 
gence, the whole question of liability must be left to the jury. —Cit. Pass. Ry. Co. v. 
Foxley, Sup. Ct. Pa., Leg. Int., Aug. 21, 1885. 


NUISANCE.— Obstruction ofstreets —When private citizen has no cause of action.— 
A private individual who suffers injury or annoyance, of the same kind as that sustained 
by the public, by an obstruction in a street, which is a public nuisance, receives no 
special injury for which, in law, he is entitled to a private action, or in equity to a writ 
of injunction, or in a special proceeding to a writ of mandate. An obstruction in a 
sidewalk of a street, if authorized by the board of supervisors, is not a nuisance.— 
Marini v. Graham, Sup. Ct. Cal., Pac. Rep., July 23, 1885. 


— See CORPORATIONS. 


PARTITION.— Sum charged on land in proceedings is to be regarded as personalty— 
Personalty. — The sum charged upon land in proceedings in partition is to be regarded 
as personalty, and if the person in whose favor the charge is made dies before the same 
is paid, the party or parties entitled by law to his personalty may recover the amount 
of the charge. — Barley v. Zeigler, Sup. Ct. Pa., W. N. C., July 16, 1885. 


PATENTS. — Validity of Glidden patent of 1874 for barbed wire fence — Putnam 
patent is not infringed by Penny’s invention. — The patent granted in November, 
1874, to J. W. Glidden, for barbed wire, examined, and held valid. On examination of 
the evidence in this case, and a comparison of the Freeman, Merrill, Stone, Schone, and 
Delhi Fair fences with the Glidden patent, held, that the Glidden patent was not antici- 
pated thereby, and is valid. On comparison of the Putnam and Penny machines for 
making barbed wire, held, that the Putnam machine is not infringed by Penny’s inven- 
tion. — Washburn and Moen Mfg. Co. v. Grinnell Wire Co., U.S. Cir. Ct. 8. D. Iowa, Fed. 
Rep., July 7, 1885. 


— Royalty recoverable at law, not in equity. —In this case the bill prayed that the 
defendants be required to t with the complainants and pay over all royalties at 
the rate of $3 for each machine not heretofore reported and paid for: held, that the 
complainants had a plain, adequate and complete remedy at law under the terms of the 
license, as stated in the bill. —Crandall v. Piano Mfg. Co., U. S. Cir. Ct. N. D. ILL, Ch. 
Leg. N., Aug. 8, 1885. 


—Manufacture and sale of one machine — Use by purchaser — Remedy of pat- 
entee. — P. manufactured a single machine protected by complainant’s patent, and S. 
bought the machine and continued to use it in his saw-mill for disposing of the saw- 
dust and refuse of the mill, the purpose for which it was intended. It appeared that 
the right of action against P. was barred by the statute of limitations. Held, that the 
extent of the injury to complainant was the royalty or proper license for the use of the 
machine, that he had an adequate remedy by action at law, and that the bill for an in- 
junction and accounting should be dismissed.—Smith v. Sands, U.S. Cir. Ct. W. D. 
Mich., Fed. Rep., Aug. 25, 1885. 


— Suit of before expiration of patent, but parties joined later— When suit 
should be dismissed.—On January 15, 1882 complainants filed their original bill, 
averring infringement of their patent, and praying for an injunction and accounting, 
and, after several amendments, on October 4, 1882, the heirs at law of one of the paten- 
tees were made parties. The patent expired on July 28, 1882. Held, that, as the court 
could not have acquired jurisdiction until October 4, 1882, when all the parties in interest 
were brought in, and the patent had expired before that time, the bill should be dis- 
missed. — Hewitt v. Pennsylvania Steel Co., U. S. Cir. Ct. E. D. Pa., Fed. Rep., Aug. 18 
1885. 


— Effect of decision upon interference— Infringement— Preliminary injunction 
—Anticipation.— A decision uponan interference is not conclusive in suits upon the 
potent granted in pursuance of it. But it is a sufficient adjudication upon the patent- 
ability of the invention, and the right of the successful party to a patent for it, to lay 
tne foundation for a preliminary injunction against the losing parties and privies to 


VOL. XIX 54 


q 
id 
ft 
b 


822 DIGEST OF RECENT CASES. 


PATENTS — Continued. 
prevent infringement of the patent; and neither alleged anticipation of the invention 
by others, known to them while seeking to obtain a patent for themselves, nor their 
own alleged invention, will avail them to prevent the injunction, without being made 


clearly to appear. — Celluloid Mfg. Co. v. Chrolithian Collar & Cuff Co., U. S. Cir. Ct. 8 
D.N. Y., Fed. Rep., Aug. 11, 1885. 


— When laches is a defense to bill for infringement. — To a bill for the infringement 
of a patent where the claim is made upon a reissue, five years after, and not upon the 
original patent, laches is a complete defense.— Wollensak v. Reiber, Sup. Ct. U. S., 
Rep., Aug. 5, 1885. 


PLEADING. — Suit to set aside tax sale— Tender must be averred. — Held, that ona 
complaint to set aside a sale of land for taxes and cancel the certificate of such sale, 
the complainants should not only allege a tender, but they should aver therein, that 
they bring the money tendered into the court. — Rowe v. Peabody, Sup. Ct. Ind., Ch, 
Leg. N., Aug 8, 1885. 


PRE-EMPTION Law. — Certificate of purchase under pre-emption law — Canceled by 
land department — Matter in dispute must be settled in court of competent 
jurisdiction. —A certificate of purchase issued in due form, in favor of a pre-emptor, 
for land subject to entry under the pre-emption law, can not be canceled or set aside 
by the land department for alleged fraud in obtain:ng it; but in such case the govern. 
ment must seek redress in the courts where the matter may be heard and determined ac- 
cording to the law applicable to the rights of individuals in like circumstances, — 


Smith v, Ewing, U. S. Cir, Ot. D. Ore., Ch. Leg. N., Aug. 8, 1885; Int, Rev. Rec., Aug. 17, 
1885. 


PRINCIPAL- AGENT. — Bets — When recovery may be had by agent of money paid 
for principal, though after revocation— RK. was authorized by A. to make bets for A. 
in the name of R., and having paid the moneys sued A, to recover the same. Hed, that 
though the bets were not recoverable at law against C., and were revoked before paid, 
yet, having paid them to save himself from being excluded from the ring, R. was en- 
titled to indemnity from A.— Read v. Anderson, Eng. Ct. App., Cent. L. J., Aug. 28, 

1855. 

— See EQUITY. 


PRINCIPAL-SURETY.—-Surety can not be held by creditor, if by any act he re- 
leases debtor. — A surety, on payment of the debt of his principal, is entitled to be 
substituted to all the liens and other securities which the creditor holds; if, therefore, 
substitution be rendered fruitless by any act of the creditor, a release pro tanto, or for 
the whole, as the case may be, results; it isnot material whether the creditor knows, or 
does not know, at the time of the release, of the relation of principal and surety between 
the debtor.— Templeton v. Shakely, Sup. Ct. Pa., Pittsb. L. J., Aug. 19, 1885; Leg. Int., 
July 31, 1885. 


— Agreement as to arbitration, when binding on principal and surety. —De- 
fendant was surety on the bond of a contractor who had contracted to build the pumps 
for the water works of the City of Pittsburg. In the contract it was expressly agreed 
that disputes, if any, should be referred to the mechanical engineer, whose decision 
should be final and conclusive. Held, that his award was binding, not only on the prin- 


cipal, but also on the surety. — Hostetter v. City of Pittsburg, Sup. Ct. Pa., Leg. Int., 
Aug. 14, 1885. 


— Bonds of officers are to be strictly construed.—In 1866, A. was collector of 
customs at Astoria, Oregon, when and where he received a letter signed by the 
assistant secretary of the treasury, directing him to take $46,500 in gold coin, there- 
tofore received by him in payment of duties, and then in his custody, to San Fran- 
cisco, and deposit the same with the assistant treasurer; in pursuance of which direc- 
tion the collector sailed for San Francisco on the current steamer with said money in 
his trunk, and on the way $20,000 of the same money was stolen therefrom, without any 
want of ordinary care and diligence on his part, a portion of which was afterward re- 
covered so as to reduce the loss to $12,696.28, for which the government sued the col- 
lector and his sureties on their bond; the defendants pleaded these facts in defense 
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and claimed they were not liable on the bond, to which the plaintiff demurred. Held, 
that the carriage of this money to San Francisco was no part of the duty of A. as collec- 
tor (sect. 3659, Rev. Stats.), and, therefore his sureties are not responsible fur his con- 
duct while so engaged; and that in the transportation of said money, A. was simply 
acting as private carrier for the government, and is not liable on his bond for his con- 
duct, or otherwise, except fur the want of ordinary care and diligence. — U. 8. v. Adams, 
U. S. Cir. Ct. D. Ore., Int. Rev. Rec., Aug. 24, 1885; West C. Rep., Aug. 13, 1885; Ch. Leg. 
N., Aug. 15, 1885; Fed. Rep., Aug., 1885. 


— Liability of sureties on official bond for moneys stolen. —A bond requiring a 
faithful performance of official duty, is as binding upon the principal and his sureties, 
as if all the statutory duties of the officer were inserted in the bond. Under the statutes 
of Nevada, it is the duty of a county treasurer to safely keep the public money. and pay 
it out only as provided by law. Consequently, under a bond conditioned for the faithful 
performance of the duties of treasurer,the mere fact that public money is stolen from 
such officer without any fault or negligence on his part, does not release either him or 
his sureties from liability therefor. — State v. Nevin, Sup. Ct. Nev., West C. Rep., Aug. 
6, 1885. 


— Payment of debt of principal—Sureties can reimburse themselves by per- 
sonal action or claim against his estate, if dead.— Sureties who are compelled 
to pay adebt of their principal have a legal demand for reimbursement, which they may 
enforce against him by personal action if he be alive, or against his estate if he be dead. 
But in either case reimbursement can only be claimed for what has been expended. 
Sureties on an official bond, against whom a judgment has been rendered for the amount 
ofa defalcation of their principal are not creditors holding an enforceable demand 
against the estate of the latter until such judgment has been paid by them.— Estate of 
Hill, decd., Sup. Ct. Cal., West C. Rep., Aug. 6, 1885. 


— See BonpDs. 


RaILRoaDS. — Liability of, for negligence of train dispatcher. — A train dispatcher is 
not a fellow-servant with the employes in charge of a train, within the rule relieving 
the master from liability for injuries caused to a servant by the negligence of a fellow- 
servant. It is the duty of arailroaa company to devise some suitable and safe method 
of running special and irregular trains, so as to avoid collision, and where the method 
employed is to have the trains controlled by a train dispatcher, the latter as to em- 
ployes in charge of trains stands in the place of the company. — Darrigan v. N. Y, and 
N. E. RB. Co., Sup. Ct. Conn., Am. L, Reg., July, 1885. 


— Duty of, to keep machinery in repair — Liability of, for negligence of car in- 
spector. — Railroad companies must not only supply suitable and safe instrumentalities 
for the use of employes to work, but must keep them in proper repair. If car inspec- 
tors negligently perform their duty, and thereby an employe sustains personal injury 
while coupling cars, the negligence is imputable to the company. — Tiernay v. Minn. 
and St. L. R. Co., Sup. Ct. Minn., Rep., July 22, 1885. 


— Presumption as to want of contributory negligence is in favor ofplaintiff.—In 
an action against a railroad company for running over and killing a person at a highway 
crossing when there is no witness of the actual occurrence, the burden is not upon the 
plaintiff to disprove contributory negligence on the part of the deceased. The pre- 
sumption is that he stopped, looked, and listened before attempting to cross, as the law 
required himto do. A person driving along the highway was killed at a railroad cross- 
ing by a train moving at great speed and which gave no signal of its approach. The 
road crossed the track at an acute angle. The view of the track from the road in the 
direction from which the train came was obstructed by trees and bushes until within 
about ten yards of the track, where a clear view of said track could be had for a dis- 
tance of about fifty yards. In an action against the railroad company to recover dam- 
ages, the above facts were proved, but no witness of the accident was produced. A 
compulsory nonsuit was awarded upon the ground that the deceased must have been 
guilty of contributory negligence, and this the court subsequently refused to take off: 
Aeld, that this was error, and that the question whether the deceased had been guilty 
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of contributory negligence was not within the province of the court to decide. — Schum 
wv. Pa. R. Co., Sup. Ct. Pa., W. N. C., Aug. 27, 1885. 


— When right of way across navigable stream necessarily includes power to 
bridge. — Where a legislative grant of a right of way to a railroad prescribes a route 
which crosses a navigable stream, such grant necessarily includes the right to build a 
bridge oversuchastream, The power of the State over navigable streams is plenary un- 
til Congress acts on the subject, and then the power of the State is subordinate to that of 
Congress. The power of the State to authorize the construction of a bridge over a navi- 
gable stream within its boundaries, is not impaired by the provision of the act of Con- 
gress admitting California into the Union, to the effect “ that all the navigable waters 
within the State shall be common highways and forever free, as well to the inhabitants 
of said State as to the citizens of the United States, without any tax, impost, or duty 
therefor.” — People v. Portrero & B. V. R. Co., Sup. Ct. Cal., Pac. Rep., July 23, 1885. 


— Non-liability for negligence of co-employes. — A railroad corporation is not liable 
for an injury caused to a locomotive engineer by the negligence of a switch-tender, as 
they are co-employes engaged in the same general business. — Brown, Admr., v. Cent, 
Pac. R. Co., Pac. Rep., July 23, 1885. 


—Railroad collision at crossing— Negligence of employes of both roads— 
Rights of employe to recover — Doctrine of fellow-servants.— Where a fireman 
on a railroad train is injured by a collision at a crossing of two roads, brought about by 
the concurring negligence of the engineer on his train, and of the employes of the other 
road, his right to recover damages for such injury from the other road will not be de- 
feated by reason of the negligence of the engineer. — Gray v. Phila., etc., R. Co., U. 8. 
Cir. Ct. N. D. N. Y., Fed. Rep., July 28, 1885. 


—— Appropriation by railroad of more land than needed — Selling such surplus— 
Rights of land-owner in such case. — The power to take, in invitum, private property 
for the purposes of constructing and operating a railroad thereon, can only be delegated 
to a corporation by statute; and as such statute must be strictly construed and fol- 
lowed, the land-owner, where more land was appropriated by such corporation than 
was necessary for its use, could not (as but an easement and not a fee passed), be sub- 
jected to the occupancy and burden, upon such surplus, or another common carrier 
holding under an attempted grant in perpetuity from the first corporation. The fact that 
it became evident, subsequently to an appropriation, that the company has appropri- 
ated more land than was necessary for its use, and would not need a particular speci- 
fied part of the strip appropriated for any purpose for which the appropriation was 
made, will not authorize the company to sell in perpetuity such surplus part to another 
railroad company; and where the latter company, pursuant to such purchase, con- 
structed on such surplus a railroad, and operated the same for several years, the land- 
owner is not authorized to recover by civil action such surplus, or enjoin the operation 
of such railroad thereon, but he may by action treat the transaction as an abandonment 
of such surplus by the first company and its appropriation by the last company, and re- 
cover damages as upon an appropriation. In such an action the land-owner is not 
estopped by the condemnation proceedings to show that the first company appropriated 
more land than was necessary for its use. — Platt v. Penn. R. Co., Sup. Ct. Ohio, Week. 
L. B., July 13, 1885. . 

—— Evidence as to use of property damaged by — No defense that railroad was 
constructed under city ordinance. —In an action to recover damages, caused by the 
construction of a street railway, to a lot abutting upon a public street, it is not error to 
allow the plaintiff to prove the kind of business carried on upon said lot, and that since 
the con:truction of said railway he had ceased to carry iton. Such facts are competent 
to prove the depreciation in value of the property. Where a street railway is con- 
structed alonga public streeet, the owner of an abutting lot may maintain an action for 
such damages, done his premises by the construction of the railway, as are not common 
to the other owners of lots upon the same street. It is no defense to such action, that 
the railway was constructed under and in accordance with an ordinance of the city 
government — Belt Line St. Ry. Co. v. Crabtree, Ct. App. Texas, Texas Ct. Rep., Aug,, 
1885, 
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— Street railroads — When application to construct new conflicting 
with rights of other companies, should be denied. — Where, upon an application 
to the general term for the appointment of commissioners to determine whether a pro- 
posed railroad should be constructed through certain streets in New York City, it appears 
that such railroad can not legally be built by reason of the refusal of other railroad com- 
panies already lawfully occupying the streets with their tracks to consent to its con- 
struction, such application should be denied. —In re Thirty-Fourth Street R. Co., Sup. 
Ct. N. Y., Daily Reg., Aug. 27, 1885. 


— Bound to supply proper machinery — Boiler maker is not a co-employe of en- 
gineer and fireman in the sense that would relieve railroad from liability. — 
The engineer and fireman on a locomotive were killed by the explosion of its boiler. Held, 
in an action by their widows for damages resulting from this accident, that it was proper 
for the court below to charge that the engine should be in such a condition as to be 
adequately safe. Adequate means the same as sufficient. A boiler maker in the ma- 
chine shop of the railroad company is not such a co-employe or fellow-servant with the 
engineer and fireman of a locomotive as would relieve the company from his negligent 
manner of repairing the locomotive boiler, whereby the accident was alleged to have 


occurred.— Penn. & N. Y.Canal & R. Co. v. Leslie, Sup. Ct. Pa., Pittsb. L. J., Aug. 12, 
1885. 


— Deed of right of way does not include right to take sand for erection of round- 
house. — A quit-claim deed conveying to a railroad company, “for all purposes con- 
nected with the construction, use, and occupation of said railroad, the right of way” 
over land, does not authorize it to take sand therefrom for the construction of a round- 
house without compensating the owner of the land therefor. In an action against the 
railroad company to recover the value of sand thus taken for the erection of the round- 
house, the company can not set up as a counter-claim the value of sand taken by the 
owner of the land from the right of way, it not appearing that the taking thereof inter- 
fered with the use and occupation of the land for the operation of the railroad. — 
Vermilya v. Chicago, M. & St. P. Ry. Co., Sup. Ct. lowa, N. W. Rep., Aug. 1, 1885. 


RECEIVER. —-Interference of strikers, when punishable for contempt.— A writer, 
signing himself chairman, sent the following notice to the various foremen of the shops 
ofthe Wabash Railway Company during a strike organized to resist a reduction of wages, 
the railroad being at that time in the hands of a receiver appointed by the United States 
Circuit Court: “ Office of Local Committee, June 17, 1885. ——, Foreman: You are re- 
quested to stay away from the shop until the present difficulty is settled. Your compli- 
ance with this will command the protection of the Wabash employes. But in no case 
are you to consider this an intimidation.” Held, that this was an unlawful interference 
with the management of the road by the receiver, and a contempt of court, for which 
the writer should be punished.—In re Wabash R. Co., U. 8. Cir. Ct. W. D. Mo., Fed, 
Rep., Aug. 4, 1885. 


REMOVAL OF CAUSES. — Powers of Federal judges as to removals ofcriminal cases— 
Jurisdiction — Indian country. —In acting on a motion for a warrant of removal, 
the judge is performing a judicial function, and in the performance of such function he 
may look into the proceedings of the commissioner, or the court in which the indict- 
ment was found, for the purpose of enabling him to properly determine questions per- 
taining to the removal, and grant or refuse the order accordingly. The question the 
judge is called to pass on in a proceeding for removal is, where the case is to be tried; 
where a trial can be had. In passing on this question, the judge can go behind the 
indictment. He must inquire where a trial can be had. He must send the party to the 
court which has jurisdiction to try. The judge is to determine for himself whether the 
party! charged should be held, or removed, or discharged, — U.S, v. Rogers, U. S. Dis. 
Ct. W. D. Ark., Crim. L. Mag., July, 1885. 


— When removal may be made.—The removal of a cause from the State to the 
Federal court under Sub. 3, section 639, Revised Statutes, United States, may be made at 
any time before the final trial thereof on the merits. — Marshall, Field et al. v. Williams, 
U.S. Cir. Ct. E. D. Wis., Ch. Leg. N., Aug. 1, 1885. 
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—— Service of process on one member ofa firm,when cause not removable. —Ina 
suit in a State court against a commercial firm, which 1s brought into court by service 
of process upon one of its bers, who appears and defends for it and himself toa 
point beyond the time allowed for the legal removal of the cause to the Federal court, 
service at that late day of process upon another member of the firm would not affect 
the removability of the cause, and make it a-removable one, unless there isin the suita 
controversy which is wholly between citizens of different States, which can be fully de- 
termined as between them, and which could not have been tried before the term at 
which the removal was applied for. — Hamlet v. Fletcher, U. 8. Cir. Ot. E. D, La., Fed. 
Rep., Aug. 18, 1885. 


— Action against receiver of national bank—Time of removal.—A receiver 
of an insolvent bank commenced an action against the receiver of a national bank in 
the State court by summons, without any complaint setting out his cause of action, at 
a time early enough to make it triable at the April term of the court, if the pleading had 
been promptly putin; but the time of filing the complaint was extended to the April 
term, when plaintiff moved for an order for the examination of the officers of the na- 
tional bank, to enable him to make complaint; and, in support of the motion, filed an 
affidavit stating that his cause of action arose out of the fact that the bank, of which 
plaintiff was receiver, had paid to defendant's bank illegal interest, and that by the 
statutes of the United States defendant became indebted to his bank for twice the 
amount so paid, If the examination had been had instantly, and a complaint been 
framed at once, the cause would not have been triable in due course until the May term 
and at that term it was removed to the United States court. Held, that the cause was 
removable, and that the application for removal was made in time. — Davies v. Marine 
Nat. Bk., U. S. Cir. Ct. 8S. D. N. Y., Fed. Rep., Aug. 4, 1885. 


REPLEVIN. — Delivery can not be construed from a mere expression of willing- 
ness to surrender — Condition in replevin bond, when broken — Damages re- 
coverable. —It is not a suflicient delivery of goods to write to the owner expressing a 
willingness to surrender them and a relinquishment of all claims upon them, while at 
the same time, and afterward, an agentis kept in possession. A condition in a replevin 
bond that the obligor shall prosecute his suit with effect and return the goods, if a re- 
turn be adjudged, is broken if a general judgment is rendered against him. To givea 
right of action on the bond it is not necessary that there should be a judgment de re- 
torno habendo. D ges may be recovered in an action on the bond, though none have 
been assessed in the replevin suit. — Pittsb. Nat. Bank v. Hyndman, Sup. Ct. Pa., Leg. 
Int., Aug. 14, 1885. 


—— See CORPORATIONS. 


RIPARIAN RIGHTS.— Diversion of water— Point of, may be changed. — Riparian 
owner, having right to divert certain quantity of water from a stream, may take the 
same at any point on the stream, and may change the point of diversion at pleasure, 
provided he does not thereby injuriously affect the rights of other appropriators by 
such change. —Junkans v. Bergin, Sup. Ct. Cal., Pac. Rep., Aug. 20, 1885; West 0. 
Rep., Aug. 13, 1885. 


SaLr. —Implied warranty as to quality does not ordinarily exist. —In an ordinary 
contract of sale of personal property there is no implied warranty of the quality of the 
articlesold, A sale of “fully cured shoulders” to be shipped from one point to an- 
other, at the order of the broker of the purchaser, is not a warranty that the shoulders 
shall be furnished at the point of delivery in a sweet, sound, and marketable condition, 
although the purchaser has had no opportunity of inspecting the goods before ship- 
ment or purchase. — Ryan v. Ulmer, Sup. Ct. Pa., Rep., July 8, 1885. 


— Condition sale, though good between parties, when void as to creditors.— 
Whenever it appears from the contract between the parties that the owner of personal 
property has transferred the possession thereof to another, reserving to himself the 
naked title thereof, solely for the purpose of securing payment of the price agreed upon 
between them, the contract is necessarily a conditional sale, and not a bailment; and 
while it is perfectly good as between the parties themselves, it is worthless as to credi- 
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tors and bona fide purchasers from the transferee, without notice. If the contract is 
verbal, it is, of course, the exclusive province of the jury to inquire and ascertain what 
the parties meant; if it is in writing, its construction is for the court. — Forrest v. Nel- 
son, Sup. Ct. Pa., Pittsb. L. J., July 29, 1885. 


—  Misrepresentations by vendor— Measure of damages.— Where the vendor sells a 
fluck of sheep which he knows to be infected with contagious disease, representing 
them to be sound in order to induce the purchase, the vendee having no experience 
and no fair opportunity for examination, may, without rescinding the sale, recover 
damages — the measure of damages being the difference between the sum paid and 
their value in the condition in which they were at the time of the sale, with interest. 
The fact that the sale is evidenced by a conveyance in writing, containing warranty of 
title only, will not prevent a recovery. — Routh v. Caron, Sup. Ct. Texas, Texas Ct. 
Rep., Aug., 1885. 


— Sales of goods — Implied warranty, when. — The sale of goods of a certain descrip - 
tion presumes that the seller, without express warranty, agreed to deliver the best 
article of the species, kind, and quality named in the contract. But when a purchaser 
has stipulated for species and kind only, the seller is not responsible for deficiency in 
quality, unless the article is commonly known to have a quality inconsistent with such 

defects. — Wilson v. Lawrence, Sup. Ct. Mass., N. E. Rep., Aug. 7, 1885; Rep., July 29, 

1885. 


— Payment and delivery simultaneous — When vendor may reclaim in default 
of payment.— When payment of the purchase-money and the delivery of the goods 
are expressly or impliedly agreed to be simultaneous, and the payment is omitted or re- 
fused by the purchaser upon getting possession of the goods, the vendor may reclaim 
them, the delivery being merely conditional. To constitute a conditional delivery, itis 
not necessary that the vendor should declare the conditions in express terms at the time 
of delivery. It is sufficient if it can be inferred from the acts of the parties and the cir- 
cumstances of the case that it was intended to be conditional. A delivery on a sale for 
cash is not necessarily a conditional one, for the vendor may waive the conditions. 
Whether there has been such a waiver is a question of fact, viz.: Has the vendor volun- 
tarily and unconditionally delivered the goods without intending to claim the benefit of 
the condition that the purchase-money must be paid before the goods pass to the 
vendee, To constitute an executed contract of either sale, pledge or mortgage of goods 
some specific property must be appropriated to the contract. Until this is done, the 
contract is merely executory, and no property passes to the vendee, pledgee or mort- 
gagee. — Fishback v. Van Dusen, Sup. Ct. Minn., Am. L. Reg., Aug., 1885. 


— Conditional sale— Destruction of article by fire in hands of vendee — Liabil- 
ity of vendor. — Where a machine is sold, not to be accepted unless it works to the 
satisfaction of the vendec, and is accidentally destroyed in the interval in the posses- 
sion of the vendee, the loss must be borne by the vendor. — Pierce v. Cooley, Sup. Ct. 
Mich., Leg. Ad., Aug. 25, 1885. 


— Sale of grain, when shrinkage is at risk of vendor — Measure of damages for 
failure to deliver. — Certain bushals of corn were agreed to be delivered at a future 
time. The corn was placed in a crib belonging to the vendor to await delivery, but not 
weighed out, although inspected by vendee. Held, that shrinkage in the crib was at the 
risk of vendor. Where the contract price, on a sale, is paid in advance, and there isa 
failure to deliver the goods, the measure of damages is the difference between the con. 
tract price and the highest market value between the date fixed for delivery and the 
commencement of the action. —Gilman v. Andrews, Sup. Ct. Mich., Rep., Aug. 12, 1885. 


— Stoppage in transitu — Transfer of “ duplicate "’ bill of lading does not neces- 
sarily carry title — Notice — Insolvency of vendee. — On February 6, 1854, D. sold 
to T. twenty-five hogsheads of tob , and shipped them by rail to him, tuking two 
bills of lading, one marked “ original,” and the other “‘ duplicate.” The “ duplicate” 
bill of lading and invoice were transmitted to T., and the “ original” was attached to a 
sixty-days’ draft drawn by D. on T., and sent through a bank for acceptance. T. on re. 

ceipt of the “ duplicate” transferred it by indorsement to C., with whom he had con- 
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tracted to sell the tobacco, and received payment therefor, and on presentation of the 
*“ original” and draft the next day, refused to accept the draft, and it was returned to 
D. On February 24, 1884, T. failed, and D. ordered the goods, then in transit, to be 
stopped. On February 27 and 29, 1884, C. demanded the goods of the railroad company, 
and was informed that they had been stopped in transit by D. and shipped back to 
them; whereupon C. sued the company to recover the value of the goods, claiming to 
be an innocent purchaser for value. eld, that the transfer of the “ duplicate” bill of 
lading for value did not carry with it necessarily the title to the goods; and that C. had 
notice before he paid for the goods, which should have put him on inquiry as to what 
disposition had been made of the “ original” bill of lading, and therefore did not acquire 
legal title to the goods that would defeat the right of the consignor to stop them in 
transit. —Castanola v. Mo. Pac. R. Co., U. S. Dis. Ct. W. D. Texas, Fed. Rep., Aug, 
11, 1885. 


Ser-Orr.—Agent holding funds collected under special authority can not set-offa 
general debt due him by principal. — An agent or attorney, who by virtue of special 
authority, hasreceived money, can not, when sued by his principal, set-off a debt due to 
himself in a matter not arising out of his agency. — Tagg v. Bowman, Sup. Ct. Pa,, 
Leg. Int., Aug 14, 1885. , 


SHERIFF’s DEED. — Irregularities of process in, are cured by acknowledgment — 
When deed admissible in evidence. — The acknowledgment of a sheriff's deedisa 
judicial act, and cures all mere irregularities of process and sale, however gross. A 
sheriff’s deed, duly acknowledged and recorded, is admissible in evidence in ejectment, 
although the possession of the deed hastremained with the sheriff, and it does not ap- 
pear to have been delivered to the purchaser. —Cock v. Thornton, Sup. Ct. Pa., Rep., 
Aug. 19, 1885. 


SHERIFF’s SALE. — Presumption in bona fides exist in regard to — Selling in lump, 
when proper. — A lumping sale by the sheriff of goods taken in execution may be evi- 
dence of fraud, but does not constitute fraud per se. The presumption of bona fides 
exists as to all judicial sales, and stands till rebutted by proof of fraud. A sheriff who 
has taken goods on execution may exercise his discretion as to the parcels or quanti- 
ties in which he will sell them, and when honestly exercised his discretion will not be 
interfered with. It is not necessarily improper to sell all the product of a large man- 
ufacturing establishment in a lump. — Furbush v. Greene, Sup. Ct. Pa., Rep., July 8, 
1885, 


—— Right of purchaser of interest of individual partner. — The purchaser at sheriff's 
sale of the interest of a partnerin the personal property of the firm, is not thereby en- 
titled to take possession of any portion of the property. All he acquires is the right to 
an account, and he is not entitled to anything until the firm debts are paid. — Gregory’s 
App., Sup. Ct. Pa., Wash. L. Rep., Aug. 8, 1885. 


— Validity of, when sheriff neglects to set-off homestead. — A sheriff in levying and 
selling under an execution neglected to set out a homestead exemption to which the 
debtor was entitled. Held, that the sale was not void, but that the title of the purchaser 
was subject to a subsequent assignment of homestead. — Crisp v. Crisp, Sup. Ct. Mo., 
Rep., Aug. 5, 1885. 


SLANDER.— When words are not actionable per se— Plaintiff must prove and 
defendant can disprove.—In slander where the words are not actionable per se 
but only by reason of extraneous facts, the plaintiff must prove the latter, and defend- 
ant, under the general issue, has the right to disprove them. —Nidever v. Hall, Sup. Ct. 
Cal., Rep., July 22, 1885. 


STATUTES. —Contract— Obligations on parties, sovereign and subject—State 
power of alienation. — A statute conferring certain privileges upon a citizen of the 
State in compensation for the privation of some right is a contract which neither party 
may break, unless such statute concern such matters as place the parties in the relation 
of sovereign and subject. The fact that a stream is navigable does not render it in- 
competent for the State to grant to individuals the right to erect a dam thereon, and 
to possess the same as their individual property. A statute, the effect of which is to 
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make a contract with an individual, even if a public right is thereby affected, consti- 
tutes an obligation which neither party has the right to withdraw from arbitrarily, or 
subvert by its mere will or pleasure any of the privileges granted. — Dermott r. State, 
Ct. App. N. Y., N. E. Rep., Aug. 7, 1885. 


— Construction of— “ Subject ’’ of an act and matter properly connected there- 


with. — The clause in sect. 3, of the act of October 26, 1882, Sess. Laws, 65, commonly 
called “the mortgage tax law,” which declares that all mortgages or other ob- 
ligations whereby land in more than one county “ is made security for the payment of a 
debt, shall be void,” is a‘‘ matter properly connected” with the “‘ subject”’ of the act 
and, therefore, not in contravention of sect. 20 of article IV., of the constitution of the 
State; and a mortgage executed by the defendant to the plaintiff, as trustee, of its 
road and property in several counties in Oregon, to secure the payment of certain 
bonds of the same date, in violation thereof, is void and of no effect. —Farmer’s 
Loan and Trust Company v. Oregon & Cal. R. Co., U. 8. Cir. Ct. D. Ore., West C. Rep., 
Aug. 20,1885; Fed. Rep., Aug. 25, 1885. 


STRIKES. —See RECEIVER. 


TAXATION. — The Oregon act for raising revenue — Injunction will lie to restrain 


collection of illegal assessments — When such injunction may be brought in 
Federal court. — The mortgage tax law does not levy any tax or raise any revenue, but 
only provides that when a tax is levied or arevenue raised that mortgages shall contribute 
thereto as land. Where the law requires that mortgages shall be valued for taxation at 
their face value, and all lands at their “ true cash value,” and the assessor of a county 
willfully and uniformly values the mortgages on lands therein at their face value, and 
the lands therein at only one-third of their cash value, such assessment is illegal, and 
the payment of the two-thirds of the tax thereby imposed on said mortgages may be 
enjoined. A suit to enjoin the collection of a tax can not be maintained in the courts of 
the United States, unless it appears that the plaintiff has paid or offered to pay so much 
of such tax as he concedes to be due or as may be shown that he ought to pay. — Dun- 
dee Mort. Trust. Invest. Co. v. Parrish, U. S. Cir. Ct. D. Ore., Ch. Leg. N., July 25, 
1885; Fed. Rep., Aug. 4, 1885. 


—Offerry company —When the phrase “ doing business ’’ in a State, can not be 


applied to leasing a dock — Lease of dock. — Landing and receiving passengers 
and freight at a ferry dock isa necessary incident to their transportation by a ferry com- 
pany across a river dividing two States, and no tax can be levied upon the company as 
“doing business” in the State. That a ferry company of another State has leased a 
dock does not show that it “ does business” in the State by the implied consent of the 
State; for commerce can not be carried on across the ocean or rivers except with the 
use of a landing place. — Gloucester Ferry Co. v. Pennsylvania, Sup. Ct. U. 8., Rep., 
Aug. 26, 1885. 


— Territorial extent of jurisdiction for purposes of taxation of municipality 


bounded by non-tidal navigable stream— Coal under Susquehanna River— 
Exempt from taxation.—The jurisdiction of the taxing power of a municipality 
does not extend beyond its geographical boundaries. The northwestern boundary of 
the city of Wilkesbarre is the low-water mark along the eastern shore of the Susque- 
hanna River, and the boroughs and townships on the opposite side are bounded by the 
low-water mark of that side. The coal beneath the bed of the river opposite Wilkes- 
barre, between the low-water mark and the thread of the stream —the title to which 
coal land remained in the Commonwealth, upon the erection of the municipality and of 
the opposite townships and boroughs, but was afterward conveyed to private parties, 
can not be taxed by the municipality of Wilkesbarre. —Gilchrist’s App., Sup. Ct. Pa., 
W. N. C., Aug. 6, 1885. 


— Requirements of Ohio statute as to notice that taxation will be increased — 


When law is construed as retroactive. — Party having been subpeenaed to appear 
before the auditor to give information of all property within his knowledge that had not 
been returned for taxation, and while in attendance before such auditor, being in- 
formed by the latter of his purpose to increase the amount of the property returned by 
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TAXATION — Continued. 

such party for taxation, there was a substantial compliance thereby with the statute of 
Ohio, which requires the auditor to notify the tax-payer, before making the entry of 
such increase on the tax list and duplicate, of his intention to doso. The statute does 
not require any notice in writing, except the compulsory process of subpeena, to be 
served upon the person called to attend and testify. A law is not retroactive ina legal 
sense that seeks to collect taxes that, but for concealment by tax-payers, should haye 
been paid in previous years. — Sturges v. Carter, Sup. Ct. U. S., Am. L. Rec., July, 1885, 


— Injunction to restrain— Collection of tax illegally demanded — When it will 
lie. —- The remedy by injunction to prevent the collection of tax by distraint upon the 
rolling-stock, machinery, cars and engines, and other property of railroad corporations 
after a tender of payment in tax-receivable coupons, is sanctioned by repeated 
decisions of this court, and has become the common and unquestioned practice, in 
similar cases, where exemptions have been claimed in virtue of the constitution of the 
United States; the ground of the jurisdiction being that there is no adequate remedy at 
law. — Allen v. Balt. & O. R. Co., Sup. Ct. U.S., Rep., July 29, 1885. 


—— Occupation by telephone wires, poles and attachments, renders them liable 
to taxation for poor rates. — A telephone company were the owners of certain over- 
head wires which were supported by poles fixed in the ground, and by attachments to 
the roofs and chimneys of buildings. The consent of the owners and occupies of the 
land and buildings, was in every case first obtained in written agreements, by which the 
company undertook to pay an annual sum as an acknowledgment, to make good any 
damage that might be done to the property, and to remove the wires, attachments and 
poles, upon notice to that effect. The only access to the wires and attachments on the 
buildings, Was through the iaterior of the buildings by the permission of the owners or 
occupiers,and then only during business hours, the company having no key or other 
way of obtaining admittance thereto. Similarly the only access to the poles was by 
the permission of the owners or occupiers of the land. Held, that the telephone com- 
pany had such an “ exclusive occupation ” of those parts of the buildings to which the 
wires were attached, and of the land in which their poles were fixed as would render 
them liable to be rated, and that consequently they were rated in respect of their wires, 
attachments and poles taken as one entire system. -- Lancashire & Cheshire Telephone 
Exch. Co. v. Overseers of Manchester, Eng. Ct. App., Ch. Leg. N., Aug. 15, 1885. 


— See MUNICIPAL CORPORATION, 


TELEGRAPH COMPANY. — Liability of— When injury too remote. —A telegraph com- 
pany, though not liable as a common carrier or bound to insure the transmission correctly 
of messages entrusted to it, is a public agent enjoying the right of eminent domain and 
is bound to use care and diligence in delivering all messages tendered to it, and can not 
by special contract relieve itself from liability for failure todo so. A telegraph com- 
pany neglected to deliver a message sent appellant by his broker informing him of the 
purchase of stock on his account, the market declining heavily, and the broker hearing 
nothing from appellant, sold out the stock at agreat loss. Appellant claiming that 
if the message had been delivered he should have remitted a margin sufficient to pre- 
vent the stock being sacrificed or have directed a sale at the first point of decline, 
sued the company for his loss on the sale. Held, the negligence of the company is as to 
appellant’s loss a causa remote for which he can not recover. The question as to what 
appellant would or might have done, had the telegram been delivered to him, is not a 
question of fact, and the finding of the jury upon it is not conclusive. — Smith r. West. 
Un. Tel. Co., Ct. App. Ky., Ky. L. Rep., July, 1885; Rep., Aug. 26, 1885; Ch. Leg. N., Aug. 
1, 1885. 


TENANCY IN CoMMON.—Of chattels — Rights between cotenants— Sale by one— 
Rights of vendee. — The p ion of a chattel by one of several tenants in common 
is the possession of all; a sale by one tenant in common of the entire chattel will pass 
only his share; a cotenant has noright to object to the mere sale by a cotenant of his 
own interest. When, therefore, a cotenant sells the entire chattel, and the purchaser 
takes possession thereof, such possession is not adverse to a cotenant who has not 
joined in or ratified the sale, and in case of a sale by the purchaser claiming the entire 
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chattel, and receiving the price therefor, he will be liable to the cotenant in assumpsit, 
although the action is not brought for more than six years after the first sale, for the 
statute of limitations will not begin to run in favor of the purchaser until the time of the 
sale by him. — Browning v. Cover, Sup. Ct. Pa., Rep., Aug. 5, 1885, 


TITLE. — When lapse of time coupled with adverse possession will quiet. —A., 
who acquired title to certain premises in 1806, by agrant from the city of New York, died 
in 1828, leaving his property, including these premises, by will to four executors, with 
power to sell his real estate, and empowering one or more, who should qualify, to do 
the acts necessary to carry out the testamentary provisions. Letters testamentary were 
issued to three of the executors named. In 1833 two of the three conveyed these prem- 
ises to B., the deed describing them as the acting executors of A. B. entered into posses- 
sion under the deed, and the premises remained in his possession until his death in 
1872. A purchaser at a referee’s sale of the premises was relieved of his purchase 
because the deed to A. was executed by two only of the three executors of A. Held, 
thatthe presumption, after s% great a lapse of time, that the acting executors were such 
in law and in fact would be adopted and upheld for the purpose of protecting and quiet- 
ing the title of the purchaser, and that at any rate B.’s adverse possession had ripened 
into a good and sufficient tile. — Fleming v. Burnham, Sup. Ct. N. Y., Daily Reg., Aug- 
15, 1885. 


— See EVIDENCE. 


TRADE-MARK. — Geographical name — “ St. Louis Lager Beer’’— Fraudulent sim- 
ulation of labels —Injunction when it will lie.—Complainant, a brewer in St. 
Louis, Missouri, made and exported to Panama and South American ports, beer in 
bottles, with a label bearing the words, “ St. Louis Lager Beer.””’ Defendant, ashipper of 
beer from New York city, and a competitor of complainant in trade in Panamaand South 
America, labeled his bottles ‘St. Louis Lager Beer.” Held, that although complainant 
could not have an exclusive property in the words “ St. Louis,” as a trade-mark, or the 
exclusive right to designate his beer by the name of “St. Louis Lager Beer,” yet, as his 
beer had always been made at that city, his use of the designation upon his labels was 
legitimate; and that defendant, whose beer was made in New York, should be enjoined 
from diverting his trade by simulating his labels, or representing, in any other way, his 
products as those of complainant. — Anheuser-Busch Brewing Co. v. Pisa, U. 8. Cir. Ct. 
S. D.N. Y., Fed. Rep., July 28, 1885. 


— Use by assignee or purchaser must be indicated. — An assignee or purchaser o* a 
trade-mark from the original proprietor must in the use thereof indicate that he is as- 
signee or purchaser, or he will not be entitled to protection in the use of the mark so 
assigned. — Stachelburg v. Pouce, U. 8. Cir Ct. LD. Me., Am. L. Rec., Aug., 1885. 


TRESPASS. —Implied consent—Liability of party placing animals on property, 
who communicate disease. — The presence of a herd of animals upon the premises of 
a person not their owner is presumed to be by his consent, if, after being informed of such 
presence, he makes no objection, feeds the animals, and subsequently sends a bill for 
their keep to the person by whose orders they were placed upon his premises. A person 
driving swine upon the property of another by the consent of the owner of the property 
is not liable to the latter for disease communicated by such swine to his stock, unless 
the presence of disease in the swine was at the time known by the party so driving 
them. — Hawkes v. Locke, Sup. Ct. Mass., N. E. Rep., Aug. 28, 1885. 


Trusts. —Judgment creditor of beneficiary can obtain lien in equity on unex- 
pended surplus of trust estate. — The judgment creditor of the beneficiary of a trust 
estate, the income of which was intended for the support of such beneficiary, acquires 
alien upon the accrued and unexpended surplus income, or that subsequently arising 
from such fund, superior to the claims of general creditors or assignees of the ceslui 
que trust, by the commencement of the action in equity to reach and appropriate it to 
the satisfaction of his judgment. —Tollis v. Wood, Ct. App. N. Y., N. E. Rep., Aug. 7, 
1885. 


— See MARRIED WOMAN. 
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Usury. — See BILLS AND NOTES. 


WiLLs. — Construction of — Devise to wife, of use of house for herself and daugh- 
ters as long as latter remained single. —Testator in his will stated: “ Lalso allow 
my wife, Rebecca, to have any part of my dwelling-house which I now reside in, which 
she may think proper, to take and occupy during her natural life, for her use and the 
use of my two daughters, Mary Jane and Charlotte, so long as they remain single or 
unmarried.” Rebecca, the wife, and Charlotte, one of the daughters, are dead; Mary 
Jane is living and remains single. Held, that on the death of the widow, the right to 
the use of the house ceased; the remaining daughter, after that, was not entiued to 
occupy it. — Kearns v. Kearns, Sup, Ct. Pa., Ch. Leg. N., July 25, 1885. 


—— Devise in words of general description — When valid — Distinction between 
good title and color of title. — A devise of all the lands in a particular State belonging 
to the testator does not give to the devisee color of title in respect of those lands in the 
particular State, to which the devisor had not a good title, but only color title. — Hol- 
brook v. Forsythe, Sup. Ct. Ill, Cent. L. J., Aug. 28, 1885. 


—— General bequest for life, with remainder over, does not necessarily imply 
right to convert into money. — The rule that when in a will there is a general bequest 
for life, with a remainder over, the property must be sold and converted into money 
has not general application. In every case the question is one of intention. —In re 
Yates, Ct. App. N. Y., N. E. Rep., Aug. 7, 1885. 


—— Bequest contained in one page of will not signed, when valid.— Testator signed 
his will on the third page. Above his signature, in the fourth item, he gave and be- 
queathed to “ David S. Baker, our son, two hundred [see next page].”” On the next and 
fourth page, which he did not sign, the bequest was written. Held, that this page was 
part of the will, as it had been referred to in the part of the will which was properly 
signed. —Baker’s App., Sup. Ct. Pa., Leg. Int., Aug. 7, 1885. 
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